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Docket No. 50582 

The California Oregon Power Co., petitioner 


Commissioner of Internal Revenue, respondent 
Appearances: 

For petitioner: H. W. Welsch, Esq., W. A. Seifert, Esq.,| Ellsworth 
C. Alvord, Esq., Edw. H. McDermott, Esq., J. L. Tayloij*, Esq. 

For respondent: Allin H. Pierce, Esq., Irving M. TullarJ Esq. 


Docket entries 


1930 


Nov. 3—Petition received and filed. Taxpayer notified. (Fee 

paid.) 

Nov. 4—Copy of petition served on general counsel. 

1931 

Jan. 3—Answer filed by general counsel. 

Jan. 15—Copy of answer served on taxpayer—General Calendar. 

1932 

Sept. 23—Hearing set Nov. 1, 1934. 

Oct. 15—Motion for continuance to 2/2/33 filed byj taxpayer. 

10/18/32 granted. 

1933 

Jan. 23—Notice of the appearance of W. A. Seifert, Ellsworth C. 

Alvord, and Edw. H. McDermott, counsel f<^r taxpayer 
filed. 

Jan. 30—Motion for continuance to 2/21/33 filed by taxpayer. 
2/1/33 granted to 2/21/33. 

Feb. 20—Motion for continuance filed by taxpayer. 2/21/33 
granted to 3/6/33. 

Mar. 3—Motion for continuance to 3/27/33 filed by taxpayer. 

3/6/33 granted 

Mar. 25—Motion for continuance to 3/29/33 filed by taxpayer. 

3/23/33 granted to March 29, 1933. 

Mar. 29—Hearing had before Mr. Goodrich, Division ll[ on merits. 

Submitted. Brief of petitioner due April I2S, 1933— 
Mav 27,1933, to reply. Commissioner’s brief due May 
12/1933. 

Mar. 31—Transcript of hearing March 29, 1933, filed. 

Apr. 2S—Brief filed by taxpayer. 4/2S/33 copy served. 

May 11—Memorandum opinion rendered—Mr. Goodrich, division 
11. Judgment will be entered under rule 50. 

Sept. 22—Stipulation as to deficiency filed. 

Sept. 27—Decision entered—Mr. Goodrich, division 11. j 
Dec. 22—Stipulation of venue filed. 

Dec. 22—Petition for review by Court of Appeals of D.C., with 
assignments of error filed by general counsel. 

2 Dec. 22—Proof of service filed by general counseJL 

1934 | 

Feb. 20—Motion for extension to April 1, 1934, to complete and 
transmit record filed by general counsel. 
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1934 

Feb. 20—Order enlarging time to April 2, 1934, for preparation of 
evidence and delivery of record entered. 

Mar. 6—Praecipe with proof of service thereon filed. 

Mar. 31—Order extending the time for transmission and delivery of 
the record to April 10. 1934, entered. 

3 I nited States Board of Tax Appeals 

Docket No. :>03S2 


The California Oregon Power Company, petitioner 


v. 


Commissioner of Internal Revenue, respondent 


Pet it ton 


Filed Nov. 


•> 


1930 


The above-named petitioner hereby petitions for a redetermination 

of the deficiencv set forth bv the Commissioner of Internal Revenue 

• • 

in his notice of deficiency (IT: AR: E-AHW). dated September 4, 
1930. and as a basis of its proceedings alleges as follows: 

(1) The petitioner is a California corporation with its principal 
office at Medford. Oregon. 

(2) The notice of deficiency (a copy of which is attached and 
marked ** Exhibit A ;V ) was mailed to the petitioner on September 4. 
1930. 


(3) The tax in controversy is income tax for the calendar year 
1920. and for seventv-three thousand three hundred eightv-nine and 
46/100 dollars ($73,389.40). 

(4) The determination of tax set forth in the said notice of de¬ 
ficiency is based upon the following errors: 

(a) The Commissioner erred by his failure to allow proper deduc¬ 
tions from the petitioner's gross income for the year 19*20 on account 
of the following items: 


(i)Depreciation of the petitioner's plant and equipment; 
4 (ii) Losses sustained by reason of the petitioner's sale, 

abandonment, or other disposition of items of its plant, prop¬ 
erty. and equipment during the year 1926; 

(iii) The proportionate part of the cost of a hydroelectric 
and irrigation development (known as the Klamath engi¬ 
neering project) which was allocable to, and properly deduct¬ 
ible from the gross income of. the vear 1926: 

(iv) Amortization of bond discount and expense and loss 
on bonds redeemed; and 

(v) Amortization of the cost of franchises. 

(b) The Commissioner erred in his determination of the consoli¬ 
dated net income (upon which the present alleged deficiency is based) 
of the petitioner and its affiliated corporation for the year 1926 by 
his failure to properly compute the net income of its affiliated cor¬ 
poration. the Keno Power Company. 
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issioner has 
)20 is based 
lift bated cor- 


In his computation of the net income of said Keno Power Com¬ 
pany. the Commissioner erred by his failure to allow proper deduc¬ 
tions from its gross income for: 

(i) Depreciation of its plant and equipment; aitd 

(ii) Losses sustained by reason of its sale, abandonment, 
or other disposition of items of its plant, property, and 
equipment. 

(5) The facts upon which the petitioner relies as the basis of this 
proceeding are as follows: 

(a) For the calendar year 1920 the petitioner, as parent corpora¬ 
tion, duly filed consolidated income tax return with the Collector of 
Internal Revenue. Portland, Oregon, including in sucli return its 
own income and that of its affiliated corporation, the Keno Power 
Company. 

(b) The deficiency (at issue here) which the Comm! 
determined in the petitioner's income tax for the year 1 
on the consolidated net income of the petitioner and its a 

poration for that year. 
f> (c) At January 1, 1920, the petitioner ownedj depreciable 

assets having an aggregate basis of $15,391.025.f>0. During 
the year 1920. the petitioner purchased and constructed additional 
depreciable assets at a cost of $1,793,102.04, and sold, abandoned, or 
otherwise disposed of depreciable assets having a basis of $107,340.05. 

(d) Such depreciable assets were composed of approximately 
one hundred major classes of property, each of which, jn turn, was 
composed of numerous subclasses. Each of such maj<jr classes of 
property depreciates at a rate per annum which is well defined and 
established. In the interests of brevity, these numerous property 
classes and their respective rates of depreciation will not be detailed 
here, but such details will be submitted to this Board in tabular 
form at the time of hearing of this proceeding by the Ifoard. 

(e) The depreciation of the petitioner's assets, as computed by 
the petitioner, amounts to $010,455.13 for the year 1920.! The Com¬ 
missioner allowed as a deduction from the petitioner's <tross income 
for that year, an amount of $184.8(X).00, on account of such 
depreciation. 

(f) As previously stated herein, the petitioner sold.| abandoned, 
or otherwise disposed of items of its plant, property, anil equipment 
during the year 1920. The aggregate amount received, the aggregate 
depreciated basis, the total expenses in connection with such dis¬ 
position, and the losses sustained by reason thereof, are follows: 

Amount received, including salvage value in cases of abandonment 

and retirement_ 

Depreciated basis: 

Cost___$1(57.346.105 

Depreciation sustained- 100.201.17 


$08. 632. 63 


Remainder, depreciated basis_ 67,144.jS8 

Expenses_ 13.857.191 


81. 002. 79 

Losses sustained___|— 12,370.16 

0 Detailed statements showing the items entering into the 

above totals will be submitted in tabular form at the time 
of hearing of this proceeding. 
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(g) On February 24, 1917, the California-Oregon Power Com¬ 
pany, a California corporation (the predecessor of the instant peti¬ 
tioner) entered into an agreement with the United States of Amer¬ 
ica relative to the reclamation and irrigation of lands lying in the 
State of Oregon, in the State of California, and in the vicinity of 
Klamath Falls, Oregon. The United States by this agreement 
granted the California-Oregon Power Company (1) the right to 
construct a dam on Link River at or near the outlet of upper 
Klamath Lake for the purpose of controlling and regulating the 
waters of the lake and the flow in Link River, and (2) the right 
to operate and maintain such dam for a period of fifty years from 
February 24. 1917. subject to certain conditions stated in the agree¬ 
ment. It was agreed that the said dam and the appurtenances 
thereof, including the land upon which it is situated, should become 
the property of the United States at the expiration of the fifty-year 
period; and the company undertook and agreed to acquire and convey 
to the United States such land, the title to which was not then in 


the United States, as would be occupied by said dam and as was 
necessary for its construction, maintenance, and operation. The 
company also agreed to deepen the approach channels to the main 
and Keno Canals of the Reclamation Service, to the satisfaction of 


the Secretary of the Interior, at its own expense. The company 
also assumed any and all liabilities for damages to property or 
rights of others due to the operation of the dam and to the regulation 
and control of the levels of Klamath Lake. 


The agreement provided that at the end of the fifty-year period 
of the company’s control and operation of the dam all its rights 
thereto should terminate. 


In consideration of the rights and benefits accruing to the com¬ 
pany by reason of its control and operation of the dam. the company 
agreed to furnish electric power during the fifty-year period 
7 of its control ofj the dam for all pumping requirements for 
the irrigation or drainage of certain lands deriving their 
water supply from or in connection with the construction of the 
Secretary of the Interior, at specified maximum rates. 

By this agreement the United States also leased the Keno Canal 
of the Klamath Project together with its appurtenances and the 
right to use a specified quantity of the water therefrom to the com¬ 
pany for a period of ten years from the date of the agreement at an 
annual rental of $1,000.00 per year, and granted to the company the 
right to use the canal for power purposes subject to certain obliga¬ 
tions of the United States. 


The California-Oregon Power Company, the predecessor of the 
petitioner, began active construction of the dam in 1919. As of Jan¬ 
uary 1. 1921. all the right, title, and interest of the California-Ore¬ 
gon Power Company, under the agreement of February 24, 1917, 
with the United States was assigned and transferred to the peti¬ 
tioner. The dam was pompleted and put into operation in 1921. 
Subsequent to the completion of the dam. the petitioner, from time 
to time, acquired overflow lands, settled damage claims, and made 
other expenditures necessarily incident to its operation and mainte¬ 
nance of the dam and the Keno Canal. 
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(h) The following table sets out the petitioners investment in 
this project at January 1, 1926, the portion thereof allocalble to the 
years prior to 1926, the additional investment therein djuring the 
year 1926, and the portion thereof allocable to, and to be Amortized 
during, the year 1926: 


Total investment, January 1, 1920_.$1 443,453.58 

Less amortization of portion applicable to prior years_ 102, 847. 46 


.Remainder_ li 040, 606.12 

Additional investment during 1926_ I 102, 242.43 

_i_ 

Total_ li 492, S4S. 55 

Portion applicable to 1926_ 35. 543. U9 

Remainder, unamortized cost at December 31. 1926_ 1 457, .‘504.56 


£ (i) The Commissioner has allowed no deduction! from the 

petitioners gross income for the year 1926 on accouint of that 
portion of the investment in this project which was allocable to that 
year. 

(j) During the year 1926 the petitioner paid premiums for the 
redemption and retirement of mortgage bonds then outstanding. 
Also the petitioner carried on its books as a deferred account an 
amount representing the unamortized balance of bond discount and 
expense to be deducted from its gross income over the remaining life 
of these bonds. 

(k) The amount of amortization of bond discount an|d expense 
and loss on bonds redeemed for the year 1926 was $319,083.99. The 
Commissioner allowed as a deduction from the petitioner's gross 
income for that year, an amount of $53,593.36, on account of such 
amortization and loss on redemption. 

(l) During the year 1926, the petitioner was entitled to deduct 
from its gross income amortization of the cost of franchises acquired 
in the conduct of its business. The Commissioner has allowed the 
petitioner no deduction from its gross income on account of a pro¬ 
portionate part of such cost. 

(m) The facts in respect to the net income of the Keno Power 
'"Company for the year 1926 are as follows: 

(i) At January 1 , 1926, the Keno Power Company owned 
depreciable assets having an aggregate basis of ^372.802.10. 
During the year 1926, it purchased and constructed additional 
depreciable assets at a cost of $23,784.56. and sold, abandoned, 
or otherwise disposed of depreciable assets having a basis of 
$1,211.79. 

(ii) Such depreciable assets were composed of j numerous 
major classes of property, each of which, in turnJ was com¬ 
posed of several subclasses. Each of the major classes of 

9 property depreciates at a rate per annum which is well 
defined and established. In the interest of brevity, these 
numerous property classes and their rates of depreciation will 
not be detailed here, but such details will be submitted to 
this Board in tabular form at the time of hearing of this 
proceeding by the Board. 
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(iii) The depreciation of the assets of the Keno Power 
Company, as computed by it, amounts to $13,800.77 for the 
year 192*0. The Commissioner allowed as a deduction from 
the gross income of the Keno Power Company for that year, 
an amount of $7,200.00, on account of such depreciation. 

(iv) As previously stated herein, the Keno Power Com¬ 
pany sold, abandoned, or otherwise disposed of items of plant, 
property, and equipment during the year 1920. The aggre¬ 
gate amount received, the aggregate depreciated basis, the 
total expenses in connection with such disposition, and the 
losses sustained bv reason thereof, are as follows: 

Amount received; including salvage value in cases of aban¬ 
donment and retirement_ .$488.04 

Depreciated basis: 

Cost_-_$1,211. 79 

Depreciation sustained_ 800.17 

Remainder, depreciated basis_ 851.02 

Exj)cnses__ 401. 08 

- 1.258.00 

Losses sustained_ 700.00 

Detailed statements showing the items entering into the above 
totals will be submitted in tabular form at the time of hearing of 
this proceeding. 

10 Wherefore, the petitioner prays that this Board may hear 
the proceeding and determine that the Commissioner erred 

as set out in (4) above, and that there is no deficiency in the peti¬ 
tioner's income tax for the vear 192G. 

H. W. Welscii, 

Counsel for Petitioner. 

J. L. Taylor, 
Counsel for Petitioner. 

H. W. Welsch. 

J. L. Taylor, 

(care Haskins & Sells). 

Ill West Monroe Street , 

Chicago . Illinois. 

11 Jurat 


State of Illinois 

Count)/ of Coolc. ss. 

E. J. McKay, being duly sworn, says that he is vice president 
of the California Oregon Power Company, the petitioner named in 
the foregoing petition: that he has read the said petition, or has 
had the same read to him. and that the facts contained therein are 
true, except those facts stated to be upon information and belief, 
and those facts he believes to be true. 

! E. J. McKay. 

Subscribed and sworn to before me this 31st dav of October 1930. 

[seal] C. M. Mader, Notary Public. 
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Exhibit A 

Treasury Department, j 
Office of Commissioner of Internal Revenue, 

Washington , Sept. j£, 1930. 

Address reply to Commissioner of Internal Revenue an(jl refer to 

The California-Oregon Power Company, 

Medford , Oregon. 

Sirs: You are advised that the determination of your tax liability 
for the year(s) 1926 discloses a deficiency of $73,389.46, asj shown in 
the statement attached. 

In accordance with section 274 of the Revenue Act of 1026, notice 
is hereby given of the deficiency mentioned. Within sixty idays (not 
counting Sunday as the sixtieth day) from the date of the mailing 
of this letter, you may petition the United States Board of Tax 
Appeals for a redetermination of your tax liability. j 

However, if you do not desire to petition, you are requested to 
execute the enclosed agreement form and forward it to thef Commis¬ 
sioner of Internal Revenue, Washington, D.C., for the attention of 
IT: C : P-7. The signing of this agreement will expedite tjhe closing 
of your return (s) by permitting an early assessment of any de¬ 
ficiency and preventing the accumulation of interest changes, since 
the interest period terminates thirty days after filing the enclosed 
agreement, or on the date assessment is made, whichever is earlier; 
whereas if no agreement is filed, interest will accumulate tjo the date 
of assessment of the deficiency. 

Respectfully, 

David Burnet, 

Commissioner. 

By J. C. Urlmer, 

Deputy Commissioner. 

Enclosures: 

Statement. 

Form 882. 

Form 870. 

Schedules 1 to 6, inclusive. 

13 STATEMENT 

I 

IT: AR: E. 

AHW-60D. 

Returns examined 
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Tax liability 


The California Oregon Power Company 



Year 

Corrected 

tax 

i liability 

Tax previously assessed 

Additional 

tax 

1926 _ 


S73. 389. 46 

None. . 

$73.389. 46 




The adjustments producing the above-mentioned results are based 
on a revenue agent's report, a copy of which has been furnished you. 

The information submitted in vour briefs filed January 18, 1929, 
in the office of the internal revenue agent in charge at Chicago. 
Illinois, has been given careful consideration, and vour contentions, 
with the following exceptions, have been allowed. 

Depreciation of plant and equipment 

In the matter of depreciation it is observed that for all years up 
to and including the year 1923. your method of computing depre¬ 
ciation and the depreciation deduction claimed on the returns 
have been approved and accepted by the Commissioner 
14 of Internal Revenue. For the year 192G the Bureau holds 
that the method of depreciation accounting used in the books 
adequately reflects a reasonable allowance for exhaustion, wear, and 
tear of the plant and equipment of your company, and that in view 
of this ruling no allowance in excess of the amounts actually charged 
off the books can be allowed. 

Loss on plant and equipment retired from service 

It is noted that during 192G and prior years, losses on plant and 
equipment replaced or retired from service were charged to reserve 
for depreciation on the books of your company in accordance with 
the method of accounting in use during these years and that this 
method has been accepted by the Bureau for years prior to 1924. It 
now appears that a claim for a further loss on plant and equipment 
retired from service is being made and that this claim is predicated 
on the setting up of a different system of accounting than that fol¬ 
lowed in the regular books of account. In substance the same prin¬ 
ciple applies to this issue as to the subject of depreciation ruled on 
in item one. namely, that the regular books of account and the method 
of accounting regularly employed clearly reflects the net income in 
view of which it is held that losses on plant and equipment retired 
from service in excess of the amounts actually charged off the books 
by the regular method of accounting cannot be allowed. 

Amortization of franchise development 

In connection with this issue it is observed that this question was 
discussed in the field conference of J line 27, 1929. without the filing 
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of a formal brief setting forth specific allegations on vfhich the 
claim is based also that no copy of the franchise agreement! has been 
submitted. It is further noted that no deduction for amortization 
of development expenditures have heretofore been claimed. In the 
absence of specific data on the subject, your contention! must be 
denied. 

The entire tax liability has been allocated to The California Ore- 
gon Power Company in accordance with an agreement |on file in 
this office. 

Consents which will expire December 31. 1930. except as extended 
by the provisions of section 277 (1>) of the Revenue Act of 1920, are 
on file for the year 1926. 


15 Schedule 1 

Net income 

Net loss ns disclosed by return_$(21,939.08) 

Unallowable deductions and additional income: 

(a) Loss on assets retired_$12,870.16 

(b) Depreciation-801. 888. 62 

(<*) Loss on bonds retired_ 278.25*3.76 

(d) Bad debts_ 7.098.26 

- {594, 550. 80 

Total___I 572. 611. 72 

Nontaxable income and additional deductions: 

(e) Amortization bond discount_ $7,768.13 

(f) Accrued taxes_ 23.419.59 

- 31.182. 72 

Net income as adjusted_ 541, 429. 00 

Schedule 2 ! 

Explanation of items changed 

(a) Loss on assets retired $12,370.16 is found not to have been charged off 
on the books, nor has the cost thereof been definitely established as explained 
in revenue agent’s report. 

(b) Depreciation deducted in return-i $486,633.62 

Amount charged off on the books in accordance with tbtf 

Public Service Corporation of Oregon_ 184, 800.00 

Excess depreciation disallowed_ 301.833.62 

(c) Loss on bonds retired, shown in return_ 285.167.02 

Loss as computed by the revenue agent_$190,827. 02 

Less premium paid on series “A” 7V&# bonds 

retired_ 188, 330. 2jr 

-L 

2. 496. 75 

Add $1 SS.330.27 spread over life of new series 

“A” "»>/»% bonds 20 years’ life_ 9.416.5,^1 

- [■ 11.913. 26 

— 

Restored to net income-j- 273. 253. 76 

16 The Unit holds that where a loss occurs of the character shown above, 
that the premium paid and unamortized discount should lie spread over 

the life of the new bonds. ! 

(d) Increase in reserve for bad debts is not an allowable Reduction from 
gross income in your particular case for the reason that no application has 
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been filed requesting permission to change the method of treating bad debts 
on your returns as provided in the regulations. The amount restored to 


taxable income is arrived at as follows: 

Reserve for bad debts, December 31, 1926-$41,12S. 69 

Reserve for bad debts, December 31, 1925- 34,035. 43 

Net increase restored to taxable income_ 7.093.26 

(e) Amortization of bond discount as shown in revenue agent's 

report_126, S2S. 57 

Less: Amortization deducted on series “A" l^/zVo bonds retired- 89. G29.97 

37.198. 60 

Add: 

Amortization $89,629.97 spread over life of new series 

"A” 5 r U 20-year bonds_ 4,481.50 

Corrected amortization allowed_ 41.680.10 

Amortization deducted in return_ 33,916.97 


Additional amount allowable_ 7. 763.13 

(f) Accrued State taxes allowed as a deduction from gross income is arrived 
at as follows: 

Oregon taxes for 1926_$173,170.87 

California taxes for 1926_ 71.589.58 

Total amount allowed_ 244.760.45 

Previously deducted, as shown in brief_ 221.340.86 

Additional amount allowed_ 23.419.59 


These taxes have beep allowed as deductions in accordance with General 
Counsel's Memorandum #6273, C.B. VIII. page 168. 


17 


Schedule 3 


Net income 

Keno Power Company: 

Net loss as disclosed by return... 

Unallowable deductions and additional income: 


(a) Depreciation.... 

(b) Loss on equipment retired 


Net income as adjusted_ 

Schedule 4 


.. ($2,895.97) 

$4,322.65 
769. 96 

- 5, 092. 61 

. 2,196.64 


Explanation of items changed 

(a) Depreciation as charged off on your books has been allowed 87,200.00. 
The excess deduction taken in your returns has been restored to net income. 

(b) The loss on assests retired $769.96 is disallowed for the reason that satis¬ 
factory data has not been submitted to permit this deduction. 

Schedule 5 


Consolidated net income 


Parent: California Oregon Power Company.$541, 429. 00 

Subsidiary: Keno Power Company__*... 2, 196. 64 

Consolidated net income for tax purposes_ 543, 625. 64 
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Schedule 6 

Computation of total tax 



| 

Net inco: 

Jne 

! 

Tax 

Consolidated net income..... 

$543,625 

64 


Taxable at 13} •>%. 

$73,389. 46 
None 

Previously assessed, serial #854796. 



Tax to be assessed... 





73,389. 46 


. 



IS (Endorsed:) United States Board of Tax Appeals. Filed 
Jan. 3, 1931. | 

I 

United States Board of Tax Appeals 
Docket No. 50582 

I 

The California-Oregox Power Company, petitioner 

j 

v. 

Commissioner of Interal Revenue, respondent 

i 

Answer 

Comes now the Commissioner of Internal Revenue by hfs attorney, 
C. M. Cliarest, general counsel, Bureau of Internal Revenue, and 
for answer to the petition filed herein, admits and denies as follows: 

(1) Admits that the petitioner's principal office is ai; Medford, 
Oregon. 

(2) Admits the allegations of paragraph (2) of the petition. 

(3) Admits that the tax in controversy is income tax for the 
calendar year 192G but denies that the entire amount qf the pro¬ 
posed deficiency is in controversy. 

(4) (a) and (b) Denies that the Commissioner erred as alleged 
in paragraphs (4) (a) and (4) (b) of the petition. 

(5) (a) Admits that for the calendar year 1926 thei petitioner, 

as a parent corporation, filed a consolidated income tax ifeturn with 
the Collector of Internal Revenue at Portland. Oregon, including in 
such return its own alleged income and that of its affiliated corpora¬ 
tion, the Keno Power Company. ! 

(5) (b) Admits the allegations of paragraph (5) |b) of the 
petition. i 

(5) (c) to (m), inclusive. Denies the allegations s^t forth in 
subparagraphs (e) to (m) inclusive of paragraph (5) of tjie petition. 

Denies each and every other allegation contained in tjhe petition 
not hereinbefore specifically admitted, qualified, j or denied. 
19 Wherefore, it is prayed" that the Commissioner’s deter¬ 
mination be approved and that the petition b4 dismissed 
and the appeal denied. 

(Signed) C. M. Charest] 

Of counsel: General Counsel, 

A. H. Fast, Bureau of Internal \Revenue~ 

H arold D. Thomas, j 

Special Attorneys , 

Bureau of Inernal Revenue . 
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20 United States Board of Tax Appeals 

Docket Xo. 505S2 

The Califorxia-Oregon Power Company, petitioner, 

v. 

COMMISSIONER OF INTERNAL REVENUE. RESPONDENT 


Stipulation 


Ellsworth C. Alvord, 
Henry W. Welsch, 

Attorney # for Petitioner. 


21 United States Board of Tax Appeals 

Docket Xo. 505S2 

The California Oregon Power Company, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

St i pul at ion 

The parties hereto by their respective attorneys of record hereby 
stipulate and agree as follows: 

PR ELI MI NARY FACTS 

The California Oregon Power Company (petitioner herein), is 
a corporation duly organized and existing under the laws of Cali¬ 
fornia. Petitioner Was incorporated October 1G. 1920. and at all 
times since that date has maintained its principal office at San 
Francisco. California, and its general offices and place of business 
at Medford. Oregon. 

On or before the time specified by law. petitioner on behalf of 
itself and certain subsidiary corporations, which were affiliated with 
it within the meaning of section 240 of the Revenue Act of 192G, 
duly filed with the United States collector of internal revenue at 
Portland, Oregon, a consolidated Federal income tax return 

22 (on form 1120) embracing the income and deductions of said 
corporations for the calendar year 192G. On or prior to June 

5. 1930. and pursuant to section 240 (b) of the Revenue Act of 192G. 
petitioner and subsidiaries executed and filed with the Bureau of 
Internal Revenue at Washington. D.C. (on form 8GG A-CR) an 
“Agreement as to Allocation of Tax and Designating Corporation 
to Act for Affiliated Group (for years 1918 to 1928. inclusive)", bv 
the terms of which said corporations agreed, among other things, 
that u any deficiency of income and/or profits tax computed upon 
the basis of consolidated returns for the vear 192G shall be assessed 
against, and/or any overassessment of such tax for the above-named 
year shall be abated, credited, or refunded to” petitioner. Receipt 
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of said agreement was acknowledged by the Deputy Commissioner 
of Internal Revenue. Washington, D.C., under date of Jiine 5, 1930. 
No question is presented with respect to the subsidiaries! and their 
existence is not material to the issues involved in this proceeding. 

On September 4. 1930, respondent sent to petitioner by registered 
mail a notice of deficiency for the calendar year 1920. jA copy of 
said notice of deficiency is attached to the petition herein, and is 
hereby by reference incorporated herein for the purpose of showing 
respondent's final administrative determinations in respect of the 
matters involved in this proceeding. Within the time specified by 
law and in accordance with the rules of the Board of Tax 
23 Appeals, petitioner duly filed its petition herein aiid paid the 
requisite filing fee. Subsequent thereto and within the time 
prescribed by, and in accordance with the rules applicable thereto, 
respondent duly filed his answer to said petition. 

issues 

i 

There are five issues in this proceeding. All issues relate to the 
calendar year 1926. 


The first issue (petition, paragraphs 4 (a) (i) and (4 (b) (i)) 
relates to the proper deduction for the depreciation of j plants and 
equipment. The parties agree that this issue shall be disposed of by 
the deduction of $222,852.65 from the consolidated net income shown 
in respondent's notice of deficiency. 


The second issue (petition, paragraphs 4 (a) (ii) and |4 (b) (ii)) 
relates to the proper deduction for losses upon the sale, abandonment, 
or other disposition of items of plant, property, and | equipment. 
Petitioner hereby waives this issue. 

i 

i 

The third issue (petition, paragraph 4 (a) (iii)) relates to a de¬ 
duction for the amortization of the cost of a hvdroelectnic and irri- 


come shown in respondent's notice of deficiency. The induction of 
such consolidated net income, in final disposition of the first issue 
and of this issue, therefore, shall be $222,852.65 plus $35^479.84, or a 
total of $258,332.49. 


The fourth issue (petition, paragraph 4 (a) (iv)) relates to de¬ 
ductions for the amortization of bond discount and expense and for 
losses on bonds redeemed. Petitioner concedes that the! determina¬ 
tions of the respondent with repect to this issue are correct except 
with respect to the deductions allowed upon the retirement in 1926 
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of petitioner’s first and refunding mortgage sinking fund 71 / 0 % 
srold bonds, series A. dated February 1. 1921. due February 1. 1941 
(herein referred to as first and refunding series A 7]/> s of 1041), as 
more fully hereinafter set forth. It is agreed that this issue shall 
be submitted in the usual manner for decision to the United States 
Board of Tax Appeals upon the pleadings, the facts as hereinbefore 
and hereinafter stipulated, and such evidence as may be offered in 
reference to this issue by either of the parties at the trial of this 
proceeding. 


The fifth issue (petition, paragraph 4(a) (v)) relates to a deduc¬ 
tion for the amortization of the cost of franchise. Petitioner hereby 
waives this issue. 


STIPULATION OF FACTS IN REFERENCE TO FOURTH ISSUE 


For the purpose of the fourth issue, namely, the petitioners right 
to deductions in excess of the sum of the deductions allowed by res¬ 
pondent in his notice of deficiency upon the retirement in 1926 of the 
first and refunding series A 7^4’s of 1941. it is agreed that the follow¬ 
ing additional facts shall be taken as true and correct. 

Throughout the calendar year 1926 petitioner was engaged, as a 
public utility, in the business of generating and distributing electric 
power and light and in the distribution of water. Substantially 
all its properties were located in the counties of Shasta, Trinity. 
Siskiyou, and Modoc in the State of California and in the coun¬ 
ties of -Klamath. Jackson. Josephine, and Douglas in the State 
of Oregon. Petitioner and its subsidiaries owned and operated, 
among other properties, twelve hydroelectric generating plants lo¬ 
cated on the Klamath and Rogue Rivers, in Oregon, and also owned 
undeveloped waterpower sites on the Umpqua, Rogue, and Klamath 
Rivers. Part of the electric current generated bv petitioner was 
sold wholesale to other power companies and the remainder 
26 was sold to approximately 16.000 retail consumers in the sev¬ 
eral counties heretofore mentioned. Petitioner furnished 
water to approximately 5,500 consumers, mostly in Roseburg. Ore¬ 
gon, Klamath Falls. Oregon, and Dunsmuir, California. As to 
properties located in Oregon, petitioner was subject to the jurisdic¬ 
tion, supervision, and control of the Public Service Commission of 
the State of Oregon: and. as to properties located in California, it 
was subject to the jurisdiction, supervision, and control of the Rail¬ 
road Commission of the State of California. The facts recited in 
this paragraph apply to the calendar year 1926. 

Following its incorporation on October 16. 1920. petitioner took 
over the properties and assets of certain other corporations: and, 
in connection with said transfers, petitioner assumed payment of 
certain bonds secured by mortgage on said properties and assets 
(hereinafter called 4 * underlying bonds”). The present case does 
not involve any issue relative to the underlying bonds, and facts 
regarding those bonds are immaterial to this case, except as they serve 
to explain references made to 44 underlying bonds r in certain of the 
exhibits. 
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Under date of February 1, 1921, petitioner executed a certain 
mortgage indenture with Mercantile Trust Company ;(San Fran¬ 
cisco), as trustee, whereby it conveyed all of its properties to said 
trustee, in trust, for the purpose of creating an original bonded 
27 indebtedness for itself in the amount of $10,000,000. The 
indenture was a so-called “ self-refunding mortgage.’* It pro¬ 
vided for the issuance of bonds, by the petitioner, of an aggregate 
face value not to exceed $10,000,000 at any erne time outsanding 
(including the face value of bonds reserved to retire the underiving 
bonds), to be known as “ first and refunding mortgage jinking fund 
gold bonds.” It provided that the bonds might be issued iin any num¬ 
ber of series; but that all should be dated February 1. |l921« should 
be in the form and tenor provided in the indenture, Should be of 
maturity not later than December 1, 1960, and should pear interest 
at not more than 8% per annum. The indenture further provided 
that petitioner should have the right to retire any one oit more series 
of the bonds and thereupon to issue other bonds, of like amount, with 
such maturities and interest rates as it might elect. A <bopy of said 
indenture of trust is attached hereto, as exhibit 1. 

In 1921 petitioner issued and sold, under said indenture, $2,000,000 
face amount of its first and refunding series A 7*/2 ? s of 1941. Said 
bonds were dated February 1. 1921, were made to mature February 1, 
1941, were to bear interest at 7*4% per annum and were made sub¬ 
ject to call at a premium varying in amount with the date of call. 

The issuance of said bonds was authorized bv the Railroad Commis- 

%* 

sion of the State of California. Authorization by the Public 
2S Service Commission of the State of Oregon was jmnecessary. 

Said $2,000,000 face amount of first and refunding series A 
7i4’s of 1941 were sold for $1,900,000 (a discount of plOO.OOO) to 
investment bankers, who. in turn, resold the same to the public. All 
of the proceeds of said issue were expended for construction purposes. 
In connection with the issuance and sale of said bonds by petitioner to 
the investment bankers, necessary expense was incurred ip the amount 
of $24,043.60. The original discount and expense, therefore, on the 
first and refunding series A 7^4's of 1941 was $100,000 discount plus 
$24,043.60 expense, or a total of $124,043.60. 

During the years 1922 to 1925, inclusive, petitioner reacquired, 
through the sinking fund provided for in its first am} refunding 
mortgage (but did not cancel), $129,700 face amount of pits first and 
refunding series A T 1 /*'* of 1941. As a result, the faed amount of 
said bonds which remained outstanding in the hands o^ the public 
on January 1 , 1926, and also on February 1 , 1926, was ^1,870.300. 

During the years 1922 to 1925, inclusive, petitioner }ssued other 
series of bonds, under its first and refunding mortgage, a^ follows: 

Series B. dated February 1, 1921, maturing February 1, 1942. bearing 

interest at 0% per annum. Issued 1922. 1923. and 1924_$4,500,000 

Series C, dated February 1.1921. maturing February 1,1955, beariikg 

interest at 5per annum. Issued 1925_4 2.000,000 

29 The bonds of both series (B and C) were authorized by the 
Railroad Commission of the State of California.! Said com¬ 
mission also had authorized petitioner in 1924 to increas^ its bonded 
indebtedness to $12,000,000 ($2,000,000 in 7% convertible gold deben- 

_ o 

mt 
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ture notes in addition to the $10,000,000 authorized in connection 
with its first and refunding mortgage). Said debenture notes were 
not secured by or issued in connection with the petitioner’s first and 
refunding mortgage. No issue is presented in this case regarding 
said series B or series C bonds, nor regarding said debenture notes; 
the facts regarding the same are immaterial to this case except as 
they serve to explain references which are made to them in certain of 
the exhibits. 

At a special meeting of petitioner's board of directors, held on 
June 30. 19*25. there was discussed a plan for revising and enlarging 
petitioner's bonded indebtedness. The minutes of said meeting, so 
far as relevant, are attached as exhibit 2. 

A special meeting of petitioner’s board of directors was held on 
September 1. 1925. at which further action was taken with respect 
to the first and refunding series A 7i4’s of 1941. A copy of the min¬ 
utes of said meeting is attached as exhibit 3. 

On or about November 20. 1925. petitioner, acting under 
30 authority of its stockholders and directors, filed an application 
with the Railroad Commmission of the State of California, 
wherein it asked authority (1) to issue $2,187,300 face value addi¬ 
tional series C. first and refunding mortgage bonds, upon the retire¬ 
ment bv it of all outstanding first and refunding series A 714's of 
1941: (2) to execute a new open-end general and refunding mort¬ 
gage: and (3) to hsue and sell under said mortgage $3,000,000 face 
amount of its general and refunding mortgage series A 5 1 / 4% gold 
bonds dated February 1. 1926. due February 1, 1946. hereinafter 
sometimes called general and refunding series A 5 1 / 4's of 1946. A 
copy of said application is attached as exhibit 4. 

A copy of the relevant parts of the minutes of petitioner’s board 
of directors’ meeting 1 held November 24. 1925. in relation to the 
retirement of petitioner’s first and refunding series A7*4 \s of 1941 
is attached as exhibit 5. 

On or about November 27. 1925. the petitioner filed with the 
railroad commission an amended and supplemental application (a 
copy of which is attached as exhibit 6). wherein it asked authority ^ 
to issue $2,187,300 face amount of series D first and refunding mort¬ 


gage bonds (hereinafter sometimes referred to as first and refunding 
series D o 1 /*’s of 1946) in lieu of the additional series C bonds which 
it had previously sought authority to issue. 

On or about November 27, 1925. petitioner filed with the 
31 California Railroad Commission a second supplemental and 
amended application (a copy of which is attached as exhibit 
7). wherein it asked authority to change the maturity dates of its 
proposed first and refunding series I) 51/,’s of 1946. and also to 
change both the date of execution and maturity date of its proposed 
general and refunding series A 51/4’s of 1946. 

Under date of November 30. 1925. the Railroad Commission of 
the State of California issued its opinion and order (number 15700) 
with respect to petitioner's original application. On January 29, 
1926, the railroad commission issued its opinion and order (number 
15908) with respect to petitioner’s amended applications. Copies 
of both opinions and orders are attached hereto, as exhibits 8 and 
9, respectively. 
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Under date of November 30, 1925. petitioner issued a jail for the 
redemption of its first and refunding series A 7 1 / Us of 1941. A copy 
of the notice of call is attached as exhibit 10. 

On December 29. 1925, petitioner’s president announced to peti¬ 
tioner’s board of directors that he had made a contract with 
H. M. Byllesby and Company, of Chicago, Illinois, covering the sale 
of the $3,000,000 face amount of petitioner’s general andj refunding 
series A 5*4’s of 1940. A copy of the minutes of the special meeting 
of petitioner’s board of directors, held on December 29, 1925, is 
attached hereto as exhibit 11. 

32 Under date of January 12, 1926, at a regular fleeting of 
petitioner’s board of directors (the minutes of which, so far 

as relevant, are attached as exhibit 12) it was resolved, aijnong other 
things, that there be issued $2,187,300 first and refunding series D 
5i/Us of 1940. that all of its first and refunding series A of 1941, 
be called for redemption, that its general and refunding mortgage 
be executed to the Mercantile Trust Company of California, and 
that said first and refunding series D 5*4’s of 1940 be deposited, as 
therein provided, with the Mercantile Trust Company of California, 
as trustee under said general and refunding mortgage. 

Under date of February 1. 1920. petitioner executed s^iid general 
and refunding mortgage to the Mercantile Trust Company of 
California, which theretofore had been approved by the Railroad 
Commission of the State of California. A copy of the mortgage is 
attached hereto, as exhibit 13. 

On or before January 29, 1920. H. M. Byllesby and Company, 
acting in accordance with the terms of the contract heretofore 
described, paid to Mercantile Trust Company of California, trustee, 
the sum of $2,790,000 as the purchase price of said general and 
refunding, series A 5*4’s of 1940; the petitioner paid to said trustee 
additional cash in the sum of $80,030, thereby making the total 
receipts of the trustee $2,870,030. Of those receipts the trustee 

33 paid to the holders of the first and refunding series A 7*4’s 
of 1941, as the price of redemption for said bonds at 110, the 

«total sum of $2.057.3*30; and it retained the balance of said proceeds 
in the amount of $812,700 as a. deposit to secure the certification 
of the general and refunding series A 5*4’s of 1946. Said amount of 
$812,700 was subsequently withdrawn by petitioner to reimburse 
its treasury for capital expenditures. The details regarding said 
transactions are set forth in the letter dated March 1, 1933, from 
the American Trust Company (formerly Mercantile Trust Company 
of California) to Mr. E. D. Alvord. which letter is attached hereto 
as exhibit 14. The transaction, as effectuated above, was in accord¬ 
ance with the plan formulated by petitioner’s board of directors as 
aforesaid, in accordance with the authorization granttnl by the 
Railroad Commission of the State of California, and in Accordance 
with the aforesaid agreement made with H. M. Byllesby and Com¬ 
pany, and was completed during the year 1920. 

As a part of the aforesaid transaction, the bonds, designated first 
and refunding series D 5*4's of 1940, were prepared in diie form by 
petitioner, were executed by its officers, were delivered to and certi¬ 
fied by the trustee under the first and refunding mortgage, and then 
were deposited as collateral with the trustee under the general 
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and refunding 1 mortgage. None of said first and refunding 

34 series D of 1040 were ever sold or delivered to ary pur¬ 
chaser. except as above described. No proceeds from said 

bonds were ever paid to or received by petitioner and petitio ler at 
no time paid any interest upon said bonds. The purpose of executing 
and depositing said bonds with the trustee under the general and 
refunding mortgage in 1926 was to strengthen the lien of the general 
and refunding mortgage bonds by enabling the holders of bonds_ 
issued under said general and refunding mortgage to participate in 
the prior lien of the first and refunding mortgage proportionately 
to the percentage of the entire issue of first and refunding mortgage 
bonds so pledged. 

The total amount of cash received from the sale of the $3,000,000 
face value general and refunding series A oi/Ts of 1946 was, as afore¬ 
said, $2,790,000 (a discount of $210,000). The necessary expenses 
incurred in connection with the issuance and sale of said bonds were 
$26,153.22. making the total original discount and expense on the 
general and refunding series A ;K:>*s of 1946 $236,153.22. H. M. 
Byllesby and Company, who purchased said bonds from petitioner, 
resold the same in 1926 to California Power Corporation for invest¬ 
ment, and said corporation retained the bonds as an investment 
throughout the vear 1926 and for several vears thereafter. 

cr _ %> • 

The total amount of premium paid by petitioner upon the 

35 retirement of its first and refunding series A 7*4's of 1941 was 
$187,030. The necessary expenses incurred on such retirement 

were $1,300.27. making the total retirement premium and expense 
$188,330,27. . 

Petitioner's balance sheet as of December 31. 1925. prepared in 
accordance with its books, together with comments explaining the 
effect of the foregoing transactions in reference to its bonded indebt¬ 
edness. is attached as exhibit 15. 

The books of petitioner, at all times since its incorporation, have 
been kept and maintained on the basis of calendar years and upon 
the accrual method or basis of accounting. All its Federal income- 
tax returns have been filed in accordance with said basis or method/ 
The parties hereby stipulate and agree that said basis or method of 
accounting is proper. 

At the time of the original issue of its first and refunding series A 
7%’s of 1941. on February 1. 1921. petitioner opened an account on 
its books, designated ** Unamortized debt discount and expense ”, and 
charged to said account the total amount of the discount sustained by 
it in connection with said first and refunding series A 7V*>'s of 1941. 
in the amount of $100,000. The expenses of issuance and sale of said 
bonds in the amount of $24,043.60 were charged on tlie books against 
income immediately as and when incurred. In each of the years 1921 
to 1925. inclusive, petitioner entered a credit to its Unamortized 
debt discount and expense ” account representing amortization 

36 of said original discount over the prospective life of its first 
and refunding series A 7 1 /L>’* S of 1941. 

For Federal income-tax purposes, the Commissioner of Internal 
Revenue did not allow said expenses of $24,043.60 as a deduction in 
1921, but during the years 1921 to 1925. inclusive, he allowed as 
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deductions from gross income, amortization of the original discount 
($100,000), and of the expense of issuance and sale ($24,043.60) com¬ 
puted on an annual basis over the prospective life of petitioner’s 
first and refunding series A 7y 2 ’s of 1941. On January 1, 1926, the 
unamortized portion of said original discount and expense of 
issuance and sale on said bonds was $89,629.97. 

In 1925 or shortly thereafter Standard Gas and Elecjric Com¬ 
pany' acquired a majority of petitioner’s outstanding capital stock. 
Said com pan}’, however, was not affiliated with petitioner! for Fed¬ 
eral income-tax purposes in any year. Prior to such acquisition it 
was the accounting policy of the company, in cases where j one bond 
issue was retired with the proceeds from the sale of another issue, 
to charge all the unamortized original discount and expense, as well 
as the retirement premium and expense on the issue thus Irefunded, 
directly against income or surplus in the year of such retirement. 
After the acquisition by Standard Gas and Electric (Company 

37 of its stock interest as aforesaid, said accounting practice was 
changed, in order to defer charges against surplus! and said 

discount, premium and expense were treated as hereinafter! set forth. 
Petitioner’s books were revised to reflect that changed Accounting 
policy. The change was made at the suggestion of Byllepby Engi¬ 
neering and Management Corporation, a subsidiary of Standard Gas 
and Electric Company, which had supervision of petitioner’s 
accounts. 

During the years 1926 to 1931, inclusive, after the retirement of 
its first and refunding series A 7 1 / *>’s of 1941, petitioner continued to 
credit said “ Unamortized debt discount and expense ” account with 
amounts representing annual amortization of the original discount 
of $100,000 on said bonds, and also made credits thereto representing 
amortization of the retirement premium ($187,030) and Retirement 
expense ($1,3(X).27) on said books, on an annual basis corjiputed by 
reference to the remaining original life of said bonds; that- is, it 
computed its annual credits to such account for amortization of the 
aforesaid amounts in the same manner as though the firjd and re¬ 
funding series A 7i/o’s of 1941 were then outstanding. The credits 
made to said account were charged on the books against petitioner’s 
operating income for the years 1926 to 1931, but were not claimed, 
however, as deductions from gross income in its Federal 

38 income-tax returns for said years. The foregoing bookkeeping 
procedure was adopted at the suggestion of the geperal audi¬ 
tor of Bvllesby Engineering and Management Corporation, Chicago, 
Illinois, which had supervision over petitioner's accounts. 

The annual reports filed by the petitioner with the Railroad Com¬ 
mission of tlie State of California and with the Public Seijvice Com¬ 
mission of Oregon were prepared in conformity with petitioner’s 
books of account The reports for the year 1926 disclosed jhe deduc¬ 
tion from income for the amortization of bond discount and expense 
which the petitioner had taken on its books with respect to said first 
and refunding series A 7i/o's of 1941. Said annual reports as filed 
with the respective commissions were not approved or disapproved 
by either of said commissions in respect of any item of discount, 
premium, or expense on any of petitioner’s bonds. 
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In January 1932 petitioner transferred the balance remaining in 
its “Unamortized debt discount and expense" account relating to 
its first and refunding series A 7^4's of 1941 to its ** Unamortized debt 
discount and expense " account relating to its general and refund¬ 
ing series A 5*4s of 1940. 

In June 1932 petitioner purchased at a premium of $120,000 and 
retired all of its general and refunding series A 5V&V of 1940 
39 with the proceeds from the sale at that time, of $3,000,000 
face amount of coupon debenture notes, bearing interest at 
oy 2 9? per annum, dated October 1. 1927. due October 1. 1942 (here¬ 
inafter referred to as debentures of 1942). Said 5V*>% de¬ 

bentures of 1942. in the face amount of $3,000,000. were sold by peti¬ 
tioner for cash in the amount of $2,910,000 (a discount of $90,000) 
to Standard Gas and Electric Company as an investment. The 
necessary expenses of issuance and sale thereof were $5,805.43. 
Standard Gas and Electric Company was not affiliated with peti¬ 
tioner for Federal income-tax purposes. In connection with said 
purchase and retirement of its general and refunding series A 5t/>*s 
of 1940. as aforesaid, petitioner also cancelled its first and refunding 
series I) 5^4‘s of 1940. which had been deposited as collateral security 
under the general and refunding mortgage. 

As of January 1. 1920. February 1. 1920. and as of June 1, 1932. 
the unamortized balances of discount, premium, and expense on 
petitioner’s first and refunding series A 7*4 ? s of 1941. resulting from 
the method of amortization contended for by respondent, would be 
as follows: 



| Jan. 1. 1926 

: Feh. 1. 1926 

June 1.1932 

j 

T7n<mir»rf ized portion of original discount and expense ...... 

$S9. 629. 97 

1 

. $61,620.59 

Unamortized portion of premium and expense on retirement ... 


; $18S,330.27 

129. 477. OH 

40 As of February 1. 192G. and as of 

June 1. 

1932. the 

unanior- 


tized balances! of discount, premium, and expense on peti-* 
tioner’s general and refunding series A 5 1 /L>’s of 1940, resulting from 
the method of amortization contended for by the respondent was as 
follows: 


; 

1 

February 1, T .,_. . 1fyio 

1<j2£ i June 1, 193 m 

Unamortized por; ;<>n of original discount and expense....-. 

$236.153. 22 ! $161,371. 4$ 

Unamortized portion of premium and expense incurred on retirement. 

. 120. 000. 00 




In the year 1932. the deductions, used bv the petitioner in com- 
puting the net income on its books and shown on the report to be 
filed with the Railroad Commission of the State of California, were 
computed as follows!: For the period January 1. 1932, to May 31, 
1932. petitioner computed deductions for amortization of unamor¬ 
tized debt discount, premium, and expense on its first and refunding 
series A 7*4’s of 1941 and on its general and refunding series A q 1 /*'s 
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of 1946 over the prospective life of said general and refuncjing series 
A 5*4’s of 1946. For the period June 1 to December 31,19$2, it com¬ 
puted its deductions for amortization of said unamortizedj discount, 
premium, and expense over the prospective life of its 51/4% deben¬ 
tures of 1942: that is, it spread the unamortized balance df the dis¬ 
count. premium, and expenses on its first and refunding series 
41 A 7%’s of 1941 and on its general and refunding series A 5%’s 
of 1946 over the life of the 5%% debentures of j 1942, the 
proceds from the sale of which were used to refund the general and 
refunding series A 5*4 \s of 1946. 

The additional deductions claimed by petitioner for the year 1926 
(all relating to petitioner’s first and refunding series A 7%’s of 
1941) are computed as follows: 

Unamortized portion January 1, 1926 of original discount and 

expense_i $S9, 629. 97 

Premium paid by petitioner on retirement in 1926_$187.030. OOj 

Expense incurred on sucli retirement in 1926_ 1, 300.27i 

-j 1SS. 330. 27 

Total deduction, claimed by petitioner for J02G _! 277,960.24 

Deduct amount allowed by respondent in his notice of 
deficiency: 

Amortization for 1926 of original discount, and expense, 
representing portion of $89,629.97 spread over life of 

general and refunding series A 5%>*s of 1946_ 4. 4S1. 50| 

Amortization for 1926 of premium and expense on re¬ 
tirement. representing portion of $1S8. 330. 27 spread 
over life of general and refunding series A 5 1 /* s of 
1946_ 9. 416. 51 


9. 416. r.l! 


13. S9S. 01 


Additional deduction claimed by petitioner _1264.062.23 

42 A statement of the respondent’s computation is I contained 
in the notice of deficiency mailed to the petitioner, which notice 
of deficiency is attached to the petition herein as exhibit A and is 
incorporated herein by reference. 

A All statements, facts, recitals, accounts, and conclusions jin each of 
the exhibits attached hereto shall be taken as true and correct, and 
all such exhibits shall be given the same legal effect as thoijgh copied 
at length wherever referred to in this stipulation. 

Each of the parties hereto reserves the right to present further 
evidence at the hearing of this proceeding. 

Ellsworth C. Alv<[>rd, 

A ttorney for Petitioner. 

C. M. Chakest, 

Attorney for Respondent. 

E. 


Washington, D.C., March 28. 1933. 
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43 Docket No. 5058*2 

The California Oregon Power Company, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

EXHIBITS 

44 Exhibit 1 

Docket Xo. 50582 

The California Oregon Power Company, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

45 The California Oregon Power Company to Mercantile Trust 

Company (San Francisco), Trustee 

First and refunding mortgage, dated February 1, 1021 

46 The California Oregon Power Company to Mercantile Trust 

Company (San Francisco), Trustee 

First and refunding mortgage, dated February 1. 1021 

47 This indenture made and entered into as of the first day of 
February 1021 by and between The California Oregon Power 

Company, a corporation duly organized and existing under and by 
virtue of the laws of the State of California, and having its office 
and principal place Of business in the city and county of San Fran¬ 
cisco. State of California, hereinafter sometimes called the ; * Power 
Company v , party of the first part, and Mercantile Trust Company, 
a corporation duly organized and existing under and by virtue * 
of the laws of the State of California, having its office and principal 
place of business in the city and county of San Francisco, State of 
California, hereinafter sometimes called the “ Trustee ", party of the 
second part, 

Witnesseth: 

Whereas, on the eleventh day of January 1921 at a special meeting 
of the board of directors of the Power Company, which was duly and 
regularly called and held for that purpose, and at which a majority 
of the directors of the Power Company were present, a resolution 
was adopted by the unanimous vote of said board of directors to 
originally create the bonded indebtedness of the Power Company 
in the amount of ten million dollars ($10,000,000). which is secured 
by this indenture; and, 

Whereas, on said eleventh day of January 1921. a true copy of said 
resolution was by the secretary of the Power Company addressed by 
mail, postage fully prepaid, to each of the stockholders whose 

48 names appeared upon the Power Company's books as suffi¬ 
ciently addressed and identified, at his place of residence if 
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known, and if not known, then at the city and county of San Fran¬ 
cisco, State of California, the place in which the principal place of 
business of the Power Company is situated; and a true cppv of said 
resolution was on the said eleventh day of January 1921 addressed 
by mail, and mailed, postage fully prepaid, to each and every stock¬ 
holder of the Power Company in the manner aforesaid: and, 

Whereas, within thirty (30) days after the mailing of copies of 
said resolution as aforesaid, stockholders of the Power Company 
holding all of the subscribed or issued capital stock of the Power 
Company filed with the secretary of the Power Company their 
written assents to the creation of said bonded indebtedness in the 
manner and form as provided in said resolution: and. 

Whereas, on the twenty-fifth day of January 1921 and subsequent 
to the filing with the secretarv of the Power Companv of tihe written 
assents of all the stockholders to the creation of said bonded indebt¬ 
edness. a certificate of said proceedings showing due Compliance 
with the requirements of subdivision fifth of section 359 of the 
Civil Code of the State of California, and in duel form of 
law, signed by the president and secretary of the Power j Company, 
and bv all of the directors of the Power Companv aiKl verified 
by the respective oaths of said president and secretary] was filed 
in the office of the countv clerk of said citv and countv 

49 of San Francisco, and on the twentv-seventh dav of Janu- 

% • 

ary 1921 a certified copv of said certificate certified bv said 
county clerk, was filed in the office of the secretary of state of the 
State of California; and. 

Whereas, the board of directors of the Power Company by resolu¬ 
tion unanimously adopted at a meeting of said board duly and regu¬ 
larly called and held for that purpose on the 20th day of April 
1921 and at which a majority of the directors were present, duly 
authorized the execution of this indenture upon the termjs and con¬ 
ditions herein set forth, and the issuance of the corporate bonds of 
the Power Company, representing the bonded indebtedness created 
as hereinabove set forth, of an aggregate face value not to exceed 
< ten million dollars ($10,000,000) at any one time outstanding (in¬ 
cluding those reserved to retire underlying bonds as hereinafter 
provided), to be known as “first and refunding mortgage sinking 
fund gold bonds ** all to be dated February 1. 1921, and of the tenor 
and to be issued as hereinafter provided in this indenture, in any 
number of series and (with respect to each series) to be of such 
maturity (not later than December 1, 1900) and denominations and 
to be issued at such time or times, bear such rate of interest not 
exceeding eight (S) percent per annum and be subject to redemption 
on such terms and contain such other provisions as the board of 
directors of the Power Company may determine as hereinafter pro¬ 
vided as to each series thereof prior to or concurrently! with the 
application of the Power Company to Mercantile Trust [Company, 
Trustee, for certification and delivery of the bonds proposed to be 
issued as in this indenture provided: and, 

50 Whereas, said board of directors of the Power' Company 
at its meeting last aforesaid did bv said resolution order and 

direct that the form of said bonds and of the coupons to be attached 
thereto, and of the Trustee's certificate thereon, and endorsement 


24 GUY T. HELVERING VS. THE CALIFORNLV OREGON POWER CO. 


of registration thereof, shall be substantially as follows, with such 
variations and changes in form or terms as may be made in con¬ 
formity with the provisions of this indenture, namely: 

(Form of Bond) 

UNITED STATES OF AMERICA 
State of California 

THE CALIFORNIA OREGON POWER COMPANY 

First and Refunding Mortgage Sinking Fund 

Gold Bond 


Series 
No._ 


Due. 


19_ _Percent. 

$ - 


The California Oregon Power Company, a corporation organized 
and existing under the laws of the State of California, and having 
its principal place of business at San Francisco, California, herein¬ 
after called the “ Power Company ", for value received hereby prom¬ 
ises to pay to the bearer hereof, or to the registered holder hereof, 

if this bond be registered._dollars ($_) in gold coin 

of the United States, equal to the present standard of weight and 

fineness on the_day of_ 19__, at Mercantile 

Trust Company, in the citv and county of San Francisco. State of 
California, and to pay interest thereon in like gold coin from the 

date hereof until paid at the rate of_per centum (__%) per 

annum, at the place or places specified in the annexed coupons, semi¬ 
annually. on the first day of February and the first day of August, 
in each year, upon the presentation and surrender of said interest 
coupons as they severally become due. 
ol (Here to be inserted provision, if any* in respect to payment 

of principal and far interest without deduction for taxes or 
other charyes.) 

This bond is one of a series of bonds, designated as series_, 

which, together with all other series which have been or may be 
issued hereunder, are known as the “ first and refunding mortgage 
sinking fund gold bonds” of the Power Company, limited to the 
principal amount of ten million dollars ($10,000,000) at any one 
time outstanding, all issued or to be issued under the provisions of, 
and equally secured, irrespective of the time of actual issue, by a 
trust indenture bearing even date herewith, duly executed, acknowl¬ 
edged. and delivered by the Power company to Mercantile Trust 
Company, of the city and county of San Francisco. State of Cali¬ 
fornia, as trustee of the trusts therein declared, to which trust inden¬ 
ture reference is hereby made for a description of the property 
mortgaged and pledged, the nature and extent of the security, and 
the rights of the holders of said bonds under the same, and the terms 
and conditions upon which said bonds are issued and secured. 

(Here to be inserted provision , if any , for redemption of bonds 
prior to maturity.) 











I 
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This bond is entitled to the benefits of the sinking funll provided 
for in said trust indenture. 

In case an event of default as defined in the trust indenture herein 
mentioned shall occur, the principal of all the bonds secured thereby 
then outstanding may be declared due and payable, in tne manner 
and with the effect provided for in said indenture. 

No recourse shall be had for the payment of any pjirt of the 
principal or interest on this bond, or any claims based t'hereon, or 
otherwise in respect thereof, or on or in respect of kaid trust 
indenture, either directly or through the Power Company; by virtue 
of any constitution or law of the State of California, or of] any other 
State in which the Power Company may do business, or by any rule 
of law, or by the enforcement of any penalty or assessment or other¬ 
wise against any incorporator, or past, present, or future 
-52 director, officer, or stockholder of the Power Company; and 
all such liability is, by the acceptance hereof, and as part of 
the consideration for the issuance hereof, expressly released, and 
being likewise released by the terms of said trust indenture. 

This bond may be registered as to principal in the manner and 
under the conditions, and with the effect set forth in said trust 
indenture. Unless registered as aforesaid this bond shaljl pass by 
delivery. This bond shall not be obligatory for any purpose until 
authenticated by the signature of the trustee, to the trustee’s cer¬ 
tificate endorsed hereon. 

{Here to be inserted 'provision , if any , for exchange of bond for 
bonds of same series of smaller denomination.) 

It witness whereof. The California-Oregon Power Comlpany has 
caused these presents to be executed by its president or vice [president 
and its secretary or assistant secretary thereunto duly authorized, 
its corporate seal to be hereunto affixed, and the interest coupons 
hereto attached to be authenticated by the facsimile signature of its 
secretary as of the first day of February 1921. 

The California-Oregon Power Company. 

By-, President . 

< By-. Secretary. 

(Form of Coupon) 

Coupon 

$_ No._ 

On the_day of_, 19__, The California-Oregon 

Power Company will pay to bearer, unless the bond herein men¬ 
tioned is sooner called for redemption, at Mercantile Trust Com¬ 
pany, San Francisco, California, or at_1 dollars 

($_) in United States gold coin, of or equal to the present 

standard of weight and fineness, being six months' interest due 
.53 that day on its first and refunding mortgage sinking fimd gold 
bond,_Per Cent, Series_, No. —i- 

Secretary. 
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(Form of Trustee’s Certificate) 

Trustee’s Certificate 

It is hereby certified that the within bond is one of the bonds 
described in the trust indenture therein mentioned. 

Mercaxtiln Trust Company. 

T rustee . 

By- Assistant Secretary. 

(Form of Endorsement for Registration) 

Registration 

This bond may be registered as to principal by the owner hereof 
at the office of Mercantile Trust Company in the city and county of 
San Francisco. State of California, or at the office of any other 
registrar. 

Notice: No writing on this bond except by the registrar. 


Date of registry 

In whose name registered 

Registrar 

1 





... 


| 

i 




i 

i 


Whereas, all the requirements of law necessary to create said 
bonded indebtedness and to authorize this indenture, and the execu¬ 
tion and issuance of the corporate bonds of the Power Company 
representing said bonded indebtedness have been complied with, 
done and performed: and h 

Whereas, all things necessary have been done and performed to 
make said bonds when executed by the company and certified 
54 by Mercantile Trust Company, trustee, or its successor here¬ 
under. the valid binding, legal obligations of the Power 
Company, and this indenture a valid trust indenture to secure the 
full and final payment of said bonds: and the execution and issue 
of said bonds and this indenture have in all respects been duly 
authorized: 

Now. therefore, in order to secure the payment of the principal 
and interest of all bonds of the Power Company at any time out¬ 
standing hereunder according to the provisions of this indenture, and 
to secure the performance and observance of each and every the 
covenants, conditions, and agreements herein, and for and in con¬ 
sideration of the premises and of the purchase and acceptance of 
such bonds, and of the sum of one dollar ($1.00) to the Power Com¬ 
pany duly paid by the Trustee at or upon the ensealing and delivery 
of these presents (the receipt whereof is hereby acknowledged), The 
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California Oregon Power Company hereby grants, bargains, sells. 


releases, assigns, transfers, mortgages, warrants, conveys, an 
unto said Mercantile Trust Company, trustee of the tru¬ 
e-rented and declared, and to its successors in said trust! 
following property (hereinafter sometimes called the 44 njortgaged 
property *'), to wit: 


d pledges 
ts herein 
all the 


I. Properties, Interests, and Rights in the State of California 

a. all and singular the following pieces OR PARCELS jor LAND. 
PROPERTIES, INTERESTS, AND RIGHTS, SITUATED IN THE COUNTY OF 
SISKIYOU. STATE OF CALIFORNIA, AND PARTICULARLY’ DESCRIBED AS 
FOLLOWS : 

i 

(1) That certain piece, parcel, or tract of land sithate near 
.“if) the town of Dunsmuir, county of Siskiyou, State of California, 
being a part of the south half (SV-z) of south half (S 1 /^) 
of section twenty-four (24). township thirty-nine (39) north, range 
four (4) west. Mount Diablo base and meridian, and particularly 
described as follows, to wit: 

Beginning at a point in the middle of the Sacramento Riler in the 
north line of the south half (SV*>) of the southeast quarter (SE*4) 
of said section twenty-four (24) where said line crosses said river 
nearest to the easterlv line of said section and running thence west to 
a point where the northerly line of the south half (SV 2 ) of the 
southwest quarter (SW*4) of said section twenty-four (24) inter¬ 
sects the northeasterlv line of the right-of-wav of the Southern Pa- 
cific Railroad, thence easterlv along said line of said right-of-wav 
to a point due west of the southwest corner of lot thirty (30) in 
Camp Dunsmuir, thence east to the middle of said river at lpw water 
and thence northerly following the middle of said river to the point 
of beginning: 

Provided that in case the right-of-way of the Southerfi Pacific 
Railroad intersects the middle of said river at a point north of the 
aforesaid point due west of the southwest corner of said lot thirty 

/ .v a \ . 1 • 1 • /» • . • 1 H 1 .1 . 1 1 


of intersection shall be the sout 


lernmost 


(30), then said point 
boundary of said land. 

(2) All that certain lot, piece, or parcel of land, commenting at a 
point marked by stake driven in the ground from which the! quarter- 
section corner on the line between sections twenty-four (24) and 
twenty-five (25) in township thirty-nine (39) north, range 
50 four (4) west. Mount Diablo base and meridian, be^rs south 
3°49' west thirteen hundred and twenty-three (1.323) feet, a 
fir tree eight (8) inches in diameter scribed * 4 S. E. P. & L. Go. B. T.’ ? 
bears north 85°10 / east, seventy-two and 2/10 (72.2) feet, a pine 
tree fourteen (14) inches in diameter, scribed 44 S. E. P. L. Co. 
B. T.” bears north 20° east fifty (50) feet; thence north 20*42' east, 
sixty-two and 0/10 (62.0) feet: thence north 63° 18' west seventy-five 
(75) feet; then south 26°42' west sevent-five (75) feet: thence 
south 63° 18' east, fifty (50) feet; thence east twenty-eight (28) feet 
to the place of beginning; 
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Together with a right-of-way for the purpose of ingress and egress 
at all times over the wagon road already constructed and leading 
from said premises and in a southerly direction to the public road 
leading from Dunsmuir to Sisson. 

( 3 ) All of lots numbered two ( 2 ) and eight ( 8 ) [said lots num¬ 
bered two ( 2 ) and eight ( 8 ) being also described as the northwest 
quarter (XW* 4 ) of the southeast quarter (SE* 4 ) and the southeast 
quarter (SE* 4 ) of the southeast quarter (SEVi) 1 of section twenty 
( 20 ). township forty (40) north, range four (4) west, Mount Diablo 
base and meridian. Containing eighty and sixty-four hundredths 
(80.G4) acres, including the same propery conveyed to G. H. Johnson 
by Joseph Brooks and Frances D. Brooks, his wife, by deed dated 
September 14. 1906. and recorded on September 20 , 1906, in the office 
of said county recorder in volume 71 of deeds, page 82 of said records 
(saving, excepting and excluding however, all that certain 
57 lot, piece, or parcel of land situate, lying and being in said 
countv of Siskiyou. State of California, conveyed bv G. H. 
Johnson to Horace ! L. Coates by deed dated December 5, 190S. and 


recorded in the office of said countv recorder on December 7. 1908, 

1/ » 

in volume 77 of deeds, page 87 of said records, and therein described 
as being that portion of the southeast quarter (SE 1 /*) of section 
twenty ( 20 ), township forty (40) north, range four (4) west, Mount 
Diablo base and meridian, beginning at the northeast corner of the 
northeast quarter (XE 1 /*) of the southeast quarter (SE 14 ) of sec¬ 
tion twenty (20). township forty (40) north, range four (4) west, 
Mount Diablo base and meridian, thence running west thirty-two (32) 
rods: thence south twenty-five (25) rods, thence east thirty-two (32) 
rods: thence north twenty-five (25) rods to place of beginning, con¬ 
taining five (5) acres). 

(4) The northwest quarter (NW*4) of northwest quarter 
(NW 14 ) of section (twenty■-eight (28). township forty (40) north of 


range four (4) west, Mount Diablo base and meridian, containing 
forty (40) acres, also the right-of-way for ditches, flume, and pipe 


line through the southwest quarter (bAV 1 /*) of southwest quarter; 
(SW 14 ) of section twenty-one ( 21 ), township forty (40) north, 
range four (4) west. Mount Diablo base and meridian. 


(5) The following parcel of land located in the southwest quarter 
(SW 1 / 4 ) of the northeast quarter (XE 1 /^) of section three (3) 
township forty-three (43) north range six ( 6 ) west. Mount 
58 Diablo base and meridian Siskiyou County. California, and 

* V / / 

more particularly described as follows: 

Commencing at a point which bears north 89°06' west two thou¬ 
sand forty-four and 62/100 (2044.62) feet from the quarter section 


corner, common to sections two (2) and three (3) township forty- 
three (43) north range six ( 6 ) west, Mount Diablo base and merid¬ 
ian, thence running along the east line of right-of-way of Southern 
Pacific Railroad Company, north 2°24' east one hundred ( 100 ) feet ; 
thence running east seventy-five (75) feet; thence running south, one 
hundred and 3/10 (100.3) feet to the northerly line of Slough Road, 
thence running along the said northerly line of said Slough Road 
north 89°47' west seventy-eight and 8/10 (78.8) feet to the point of 
beginning, containing eighteen hundredths (0.18) of an acre more 
or less. 
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(6) All that piece or parcel of land particularly described as 
follows, to wit: 

All of that certain fractional portion of the southwest quarter 
(SW 14 ) of the southeast quarter (SE 14 ) of section fourteen (14), 
township forty-three (43) north, range five (5) west. Mount Diablo 
base and meridian, included within the following described boundary 
line: 

Commencing at the northwest corner of the tract hereby conveyed 
from which the corner to sections ten (10). eleven (11). fourteen 
(14). and fifteen (15), township forty-three (43) north, range five 
(5) west Mount Diablo base and meridian, bears north 

59 35°27' west six thousand and ninety-three and 2/10 (6093.2) 
feet: running thence variation seventeen 17°50' past, south 

32°40' east forty-three and 7/10 (43.7) feet to the southwest corner of 
said tract; thence north 81°40' east seventy-six and 8/10 1(76.8) feet 
to the southeast corner of said tract; thence north 8°20' jwest forty 
(40) feet to the northeast corner of said tract; thence sduth 81°40' 
west ninety-five feet (95) to the place of beginning, and {which said 
tract is situated on the easterly side of (and immediately! adjoining 
the same, along the entire westerly end of said tract) {the public 
wagon road leading from Big Springs to Edgewooc, both in said 
Siskiyou County, California. 

(7) All that certain lot. piece, or parcel of land particularly 
described as follows: 

Beginning at a post (which is the southwest corner of said lot), 
from which the section corner common to sections three, four, nine, 
and ten (3. 4, 9. and 10) township forty-four (44). north; range six 
(6) west. Mount Diablo base and meridian, bears south jl 0 58' east, 
seven hundred and fourteen (714) feet; thence north 2p°36' west 
thirty-six (36.0) feet to post; thence north 61°24' east nijnetv-seven 
(97.0) feet to a post: thence south 2S°36' east thirty-six |36.0) feet 
to post; thence south 61°24 west ninety-seven (97.0) feet tfo place of 
beginning: 

•"V w m m 

Together with a right of way ten (10) feet wide arouijd said lot 
to be used for road purposes only. All being in sections three 

60 (3) and four (4). township forty-four (44), north, range 
six (6) west. Mount Diablo base and meridian. 

(8) Lots one (1) and two (2), and the south half (S|/>) of the 
northeast quarter (XE 1 /^) of section one (1), township forty-five (45) 
north, range seven (7) west. Mount Diablo base and meridian, con¬ 
taining one hundred and forty and 29/100 (140.29) acres.! 

(9) Placer mining claims situated upon section one (l)j township 
forty-five (45) north, range seven (7) west. Mount Diablo base and 
meridian, known as the Silva placer mining claim, and the Horse 
Shoe Bond placer mine of Hawkinsville mining district, county of 
Siskiyou. California. 

(10) All of lot five (5) of section one (1). township forty-five 
(45) north, range seven (7) west. Mount Diablo base and meridian, 
and all that portion of lot two (2) and of the northeast quarter 
(NE 1 /*) of the southwest quarter (SW 14 ) of the northeast quarter 
(XE!/4) of said section one (1), bounded by a line commencing at 
the northwest corner of said lot five (5). and being the corner com¬ 
mon to lots one (1). two (2), and five (5) in said section one (1); 
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thence running north six hundred and sixty (GGO) feet to a point; 
thence west four hundred and sixty (4G0) feet, more or less, to a 
point: thence south nine hundred and ninety (990) feet to a point; 
thence east four hundred and sixty (4G0) feet, more or less, to a 
point: thence north three hundred and thirty (330) feet to the 
point of beginning: the westerly boundary line of said last-described 
tract having; been marked upon the ground by H. J. Sarter, 
surveyor. 

G1 (11) The west half (W 1 /.) of the southeast quarter (SE 1 /*) 

of the northwest quarter (X1V%). and the east half 
(El.j) of the southwest quarter (SAY 14 ) of the northwest quarter 
(XAYV4) of section one (1). township forty-live (45) north. range 
seven (7) west. Mount Diablo ba>e and meridian, containing forty 
(40) acres. 

(10) All that certain piece or parcel of land situate, lying, and 
being in the countv sof Siskivou. State of California, and bounded 
and more particularly described as follows, to wit: 

Commencing at a point on the quarter section line between lot 
five (5) and the southwest quarter (SAY 1 /*) of the northeast quarter 
(XE 14 ) of section one (1). township forty-five (45) north, range 
seven (7) west. Mount Diablo base and meridian, from which the 
southeast corner of section thirty-six (3G). township forty-six (4G) 
north, range seven (7) west. Mount Diablo base and meridian, bears 
north nine (9) degrees thirty (30) minutes east, one thousand three 
hundred and fifty-eight (1.358) feet: thence west one hundred eighty- 
five (185) feet more or less to the intersection of the State highway 
right-of-wav line: thence southerlv along the easterly line of the 
said right-of-wav line of the State highway to its intersection with 
the east boundary line of the southwest quarter (SAY 14 ) of the 
northeast quarter (XE 1 /*) of section one (1). township forty-five 
(45) north, range seven (7) west. Mount Diablo base and meridian; 

thence north along said section line five hundred and forty-five 
G2 (545) feet, more or less, to the point of beginning, containing 

approximately one and four tenths (1.4) acres. 

(13) Fall Creek pro peri n: 

Lots one (1) and two (2) in section nineteen (19). and lots one 
(1). two (2). and three (3) in section thirty (30), township forty- 
eight (48) north, range four (4) west. Mount Diablo base and merid¬ 
ian also: the southeast quarter (SE 14 ) of the southeast quarter 
(SE 14 ) of section twenty-four (24): the east half (Ei/>) of the 
northeast quarter (XEyj) of section twenty-five (25). township 
forty-eight (48) north, range five (5) west. Mount Diablo base and 
meridian: 

Excepting and reserving from the foregoing, however, all that 
portion of lot two (2) in section thirty (30) conveyed by deed to 
the State of California on the 27th day of March 1919, and bounded 
and particularly described as follows: Beginning at a point on the 
westerly line of section thirty (30). township forty-eight (48) north, 
range four (4) west. Mount Diablo base and meridian, said point 
bearing north twenty-six hundred forty (2.G40) feet from the sec¬ 
tion corner common to sections thirty (30) and thirty-one (31). 
township forty-eight (48) north, range four (4) west, and sections 


% 
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twenty-five (25) and thirty-six (36), township forty-eight (48) 
north, range five (5) west, Mount Diablo base and meridian; thence 
running north five hundred ninety-seven (597) feet tb a point; 
thence running north sixty-four (64) degrees thirty (3t>) minutes 
east, one hundred forty-five (145) feet to a point; {hence run- 

63 ning south fifty-one (51) degrees thirty (30) mijnutes east, 
fifty-three and five tenths (53.5) feet to a point; {hence run¬ 
ning south forty-eight (48) degrees east, two hundred and eight 
(208) feet to a point; thence running south twelve ( 12 ) degrees ten 
(10) minutes west, three hundred sixty-seven (367) feet to a point; 
thence running south six ( 6 ) degrees seventeen (17) minutes east, 
one hundred and ninety-seven (197) feet to a point: thenpe running 
north seventy-seven (77) degrees seventeen (17) minutes west, one 
hundred fifty-six (156) feet to a point; thence running north sixty- 
one (61) degrees seventeen (17) minutes west, seventy-fhree (73) 
feet to a point; thence running west fifty-four and three tenths 
(54.3) feet to the point of beginning and containing four and three 
hundredths (4.03) acres, more or less; and also excepting the right- 
of-wav of Klamath Lake Railroad. 

V 

(14) C opco lands: 

The south half (Sy?) of section twenty-six (26): the south half 
(Sy 2 ) of section twenty-seven (27). all of section twenty-eight (28); 
the southeast quarter (SEt/4) of the northeast quarter (XE 14 ) and 
the south half (SV->) of section twenty-nine (29); lot four (4). the 
south half (Si/ 2 ) of the southeast quarter (SE 14 ) and the southeast 
quarter (SEy.) of the southwest quarter (SVP 4 ) of section thirty 
(30): the east half (E{4) of the northwest quarter (XWh) and the 
northeast quarter (XE* 4 ) of section thirty-one (31) : the northwest 
quarter (X\Y* 4 ) of the northwest quarter and the northeast quarter 
(XEy.) of the northeast quarter (XEy.) of section thirty- 

64 three (33); the north half (X{4) of the north half (Xy>), 
the southwest quarter (SW^) of the northwest quarter 

(XW 1 ^), the southeast quarter (SE 14 ) °f the northeast quarter 
(NE%) and the northeast quarter (XE44) of the southeast quarter 
(SE%) of section thirty-four (34); the south half (S{4) of the 
northeast quarter (XE*4) * the northwest quarter (X^VT^)? the 
southeast quarter (SE14)- and the north half (Xy>) of the south¬ 
west quarter (SW 1 /^ of section thirty-five (35); the riortli half 
(X 14 ) and the southwest quarter (STY 14 ) of section i:hirty-six; 
all in township forty-eight (48) north, range four (4) west, Mount 
Diablo base and meridian. 


(15) All that certain lot. piece, or parcel of land described as fol¬ 
lows. to wit: 

To determine the point of beginning, proceed as follow?}: 

Beginning at the section corner common to sections twenty-seven 
(27), twenty-eight (28). thirty-three (33). and thirty-foup (34), in 
township forty-eight (48) north, range four (4) west, Mopnt Diablo 
base and meridian: running thence north five thousand two hundred 
ninety-six (5,296) feet to a point; thence north eighty-pine (S9) 
degrees fifty (50) minutes west one thousand six hundred twenty- 
one and twenty-eight one-hundredths (1.621.28) feet to a point. 
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Thence, from the point of beginning so determined, north twentv- 
seven (27) degrees fifty-four (54) minutes east two hundred nineteen 
and seventy one-hundredths (210.70) feet to a point: thence north 
thirty-three (33) degrees fifty-nine (59) minutes east two hun- 

65 dred thirty-one and seventy-seven one-hundredths (231.77) 
feet to a point: thence north no (0) degrees forty-six (46) 

minutes west one hundred seventy and >ix one-hundredths (170.06) 
feet to a point: thence north fifteen (15) degrees six (6) minutes 
west one hundred fourteen and eighty-four one-hundredths (114.84) 
feet to a point: thence north thirty-eight (38) degrees twenty-nine 
(29) minutes east two hundred sixty-seven and six one-hundredths 
(267.06) feet to a point: thence north eighty-nine (89) degrees 
thirty-three (33) minutes east one hundred eighty-eight and eight 
tenths (188.8) feet to a point: thence south seventy-two (72) degrees 
twenty-four (24) minutes east two hundred twenty-two and fort}’ 
one-hundredths (222.40) feet to a point: thence north thirty-nine 
(39) degrees twelve (12) minutes west one hundred sixty-two and 
eighty-eight one-hundredths (162.88) feet to a point: thence north 
fifty-nine (59) degrees forty (40) minutes west one hundred forty- 
eight and twenty-four one-hundredths (148.24) feet to a point; 
thence north one (1) degree ten (10) minutes east two hundred six 
and sixty-two one-hundredths (206.62) feet to a point: thence north 
forty-three (43) degrees thirty-three (33) minutes west two hundred 
forty-seven and twenty one-hundredths (247.20) feet to a point; 
thence north nine (9) degrees fifty-four (54) minutes west one hun¬ 
dred twenty and sixty-two one-hundredths (120.62) feet to a point; 
thence north thirty-seven (37) degrees nine (9) minutes east one 
hundred one and eighty-five one-hundredths (101.85) feet to a point: 
thence south seventy-three (73) degrees nineteen (19) minutes east 
one hundred six and thirty one-hundredths (106.30) feet to 

66 a point: thence north eighteen (18) degrees twenty-seven (27) 
minutes east one hundred fortv-two and eiffhtv-three one- 

hundredths (142.83)' feet to a point: thence north seven (7) degrees 
thirty (30) minutes east ninety-seven and six one-hundredths (97.06) 
feet to a point: thence south eighty-seven (87) degrees fifty (50) 
minutes west two hundred sixty-six and five tenths (266.5) feet to 
a point: thence north fifteen (15) degrees six (6) minutes west one 
hundred seventy-four and fifty-eight one-hundredths (174.58) feet 
to a point: thence north sixty-seven (67) degrees fifty (50) minutes 
west one hundred eighty-one (181) feet to a point: thence south 
twelve (12) degrees eleven (11) minutes west one hundred sixty- 
five (165) feet to a point: thence south forty-five (45) degrees fifty 
(50) minutes east one hundred thirty-three and fifty-five one-hun¬ 
dredths (133.55) feet to a point: thence south twelve (12) degrees 
nineteen (19) minutes west sixty-six and fifteen one-hundredths 
(66.15) feet to a point: thence south nineteen (19) degrees fifty-nine 
(59) minutes west two hundred forty-one and five one-hundredths 
(241.05) feet to a point: thence south seventeen (17) degrees forty- 
nine (49) minutes west one hundred eighty-nine and fourteen one- 
hundredths (189.14) feet to a point; thence south seven (7) degrees 
fifty-nine (59) minutes east one hundred seventy-eight and thirty- 
two one-hundredths (178.32) feet to a point; thence south thirty-one 
(31) degrees twenty-nine (29) minutes west two hundred thirty-six 
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and twenty-four one-hundredths (236.24) feet to a point: 

67 thence south sixtv-eight (68) degrees thirty (30) minutes west 
two hundred eleven and sixty-six one-hundredths (211.66) 

feet to a point: thence south thirty-seven (37) degrees thirty-seven 
(37) minutes west three hundred eighty-five and sixty-four one- 
hundredths (385.64) feet to a point: thence south nineteen (19) de¬ 
grees eleven (11) minutes west two hundred twelve and fourteen one- 
hundredths (212.14) feet to a point: thence south twenty-nine (29) 
degrees fifty-eight (58) minutes west three hundred ninety-two and 
eighty-five one-hundredths (392.85) feet to a point: thence south 
eighty-nine (89) degrees fifty (50) minutes east eight hundred two 
and thirty-six one-hundredths (802.36) feet to the point of jbegining; 
being a part of section twenty-one (21) township forty-eight (48) 
north, range four (4) west. Mount Diablo base and meridian, con¬ 
taining twenty-six and one tenth (26.1) acres. 

(16) Big Spring* lot: 

All those certain lots, pieces, or parcels of land bounded and 
particularly described as follows, to wit: 

Beginning at the southeast corner of Big Springs substation lot; 
said corner known as corner no. 1 from which the sections two, 
three, ten (2. 3. 10). and eleven. (11) township forty-three (43) 
north, range five (5) west. Mount Diablo base and meridian, 
bears south 28° 03' east two thousand one hundred sateen and 
two tenths (2116.2) feet. Thence north 4°17' west fifty (50) feet 
to the corner no. 2: thence south 85°43' west forty (40) feet 

68 to corner no. 3: thence south 4°17' east fifty (50) feet to corner 
no. 4: thence north S5°43' E. forty (40) feet to place of 

beginning. 

(17) Dorris lots: 

(a) Lot numbered two (2) in block numbered one (J.) in the 
Shasta addition to the town of Dorris according to the ma^> and plat 
thereof, on file in the office of the county clerk of said! Siskiyou 
County. 

(b) Lot one (1) in block one (1) in the Shasta addition to the 
^ town of Dorris, as per the official plat of said addition nowj on file in 

the office of the countv recorder of said Siskivou Countv. 

_ f » 4- 

(18) Dummuir lot: 

All that certain real property described as follows, to Wit: 
Beginning at a stake set on line between the northeast quarter 
(NE%) of section twenty-five (25) township thirty-pine (39) 
north, range four (4) west. Mount Diablo base and meridianj, and sub¬ 
urban lots forty-six (46) and forty-seven (47) of the town) of Duns- 
muir. Siskivou Countv. California, thence running westerly at 
right angles with said section line two hundred (200) fe£t, thence 
northerly at right angles one hundred and fifty (150) fett, thence 
easterly two hundred (200) feet to said section line; thefice south¬ 
erly along said section line one hundred and fifty (15d) feet to 
place of commencement. 

(19) Greenview lot: 

That certain lot situated in the town of Greenview and [described 
as follows: 

69 Commencing at a point ten (10) feet east of the Northwest 
corner of that certain lot commonly known as the creamery 
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lot, thence east along the north line of said lot fifty (50) feet, thence 
south and parallel with the west line of said creamery lot one 
hundred and sixtv-six and one half (166V>) feet to Oak Street, 
thence west along the north line of Oak Street fifty (50) feet to a 
point ten (10) "feet east of the west line of said creamery lot; 
thence north one huildred and sixty-six and one half (100*4) feet 
to point of beginning. Ten (10) feet from dividing line between 
said creamery lot and that property commonly known as the Green 
property, marking the point of beginning, together with ten (10) 
feet from said Green property adjoining, shall constitute an alley 
running north and south along said lot and connecting with Oak 
Street, section twenty-nine (29). township forty-three (43) north, 
range nine (9) west. Mount Diablo base and meridian. 

(20) Grcondn lot: 

The following parcel of land located at Grenada. Siskiyou County, 
California: 

Beginning at a point from which the southeast corner of section 
twenty-two (22). township forty-four (44) north, range six (6) 
west. Mount Diablo base and meridian bears south fifty (50) 
degrees eighteen (18) minutes east, one thousand seven hundred 
twenty and ninety-five one hundredths (1.720.95) feet: thence 
running north eighty-nine (89) degrees fifty-six (5(5) minutes west 
fifty (50) feet to a point: thence running north four (04) 

70 minutes east seventy-five (75) feet to a point: thence running 
south eighty-nine (89) degrees fifty-six (50) minutes east 

fifty (50) feet to a point: thence running south four (01) minutes 
west seventy-five (75) feet to the point of beginning. 

(21) IIo mb rook lot*: 

(a) All that certain real property situated in the southwest quar¬ 
ter (SW 14 ) of northwest quarter (XW 14 ) of section twenty-one 
(21) township forty-seven (47) north of range six (0) West. Mount 
Diablo base and meridian, more particularly described as being 
surrounded by a line commencing at corner number one (1). a 
point representing the northeast corner (being the corner on the 
extreme eastern end thereof) of lot number one (1) of block number 
thirteen (13) of the town of Hornbrook according to the map thereof 
filed in the office of the county surveyor of Siskiyou County. Cali- 
fornia. and running thence twenty-five (25) feet in a northeasterly 
direction and being an extension of the southerly or southeasterly 
side line of said lot number one (1). to a point being corner number 
2. thence running at right angles with said last described line and in 
a southerly or southeasterly direction twenty (20) feet to a point, 
being corner number 3; thence running at right angles with said last 
described line, and in a southwesterly direction and parallel with the 
line first hereinabove described twenty-five (25) feet to a point, being 
corner number four (4) on the boundary line of the street or high¬ 
way located immediately southeast of and adjoining said lot number 
one (1); thence running at right angles and along the north- 

71 easterly end line of said street or highway and parallel with 
said line between said corner number two (2) and corner num¬ 
ber three (3) twenty (20) feet to said corner number one (1), the 
place of beginning and being a compact body of land twenty (20) 
feet wide by twenty-five (25) feet long. 
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n of Mon- 
cnown and 
number? 


ian. bounded and described as follows 

Beginning at the most northerly corner of that certain lot of land 
conveyed to Siskiyou Electric Power Company by Dfivid Horn 
Company, a corporation, by deed dated July 21. 1905. anjd recorded 
in tlie office of the county recorder of Siskiyou County. California, 
on July 22. 1905. in volume 08 of Deeds at page 343, thenjee running 
in a northeasterly direction and being an extension of the!northwest- 

• / V 

erly boundary line of the above-mentioned lot of land seventy-five 
(75) feet to a point; thence running at right angles with the said 
last described line and in a southeasterly direction twenty (20) feet 
to a point: thence running at right angles in a southwesterly direc¬ 
tion seventy-five (75) feet to the most easterly point of tjlie said lot 
of land first above described: thence along the northeasterly line of 
said lot of land first above described twenty (20) feet to tjie point of 
beginning. 

(22) Montayue lots: 

(a) Those certain lots of land situated in the tov 

72 tague. countv of Siskiyou. State of California. 1 
described on the official map of said town as lo 

fourteen (14). fifteen (15). and sixteen (10). in block dumber one 
hundred and twenty-seven (127). 

(b) All of that real property situated in the town of Montague, 
known and described on the official map of said town as lot number 
seventeen (17). in block number one hundred and twenty-s<^ven (127). 

(23) Yreka lots: 

(a) All that certain lot. piece or parcel of land situate, lying 
and being in the town of Yreka City, bounded and particularly 
described as follows, to wit: 

Lot numbered fourteen (14) in block numbered thiijteen (13), 
according to the official map of said town of Yreka City how on file 
in the office of the county recorder of Siskiyou County. State of 
California, and including the entire premises conveyed, to Henry 
Franklin by Mrs. Benjamin Franklin by that certain deed dated 
July 27. A.i). 1898. and recorded in the office of said county recorder 
on July 27. 1898, in volume forty-two (42) of Deeds at page 474. and 
following of said records. 

(b) All that certain lot, piece or parcel of land bounded and par¬ 
ticularly described as follows, to wit: 

Lot number two (2) of block number twenty-eight (28). as desig¬ 
nated and numbered on the official plat of said Yreka City, now on 
file in the office of the county recorder of said county oif Siskiyou, 
State of California. 

73 (c) All that certain lot, piece, or parcel of land, situate, 
lying, and being in the town of Yreka Citv, and bounded and 

particularly described as follows, to wit: 

A fractional portion of lot one (1) in block two (2) anc| described 
as follows, to wit: 

Beginning at the southeast corner on north boundary qf lot “ B ” 
thence north ten and one half (N 1014) degrees east one hundred 
(100) feet to northeast corner; thence north seventy-six and one half 
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degrees (X 76 1 /-*) west, two hundred and sixty-five (265) feet to 
corner on Oregon Street: thence south fourteen and three fourths 
(S 14%) degrees west along east side of Oregon Street to the south¬ 
west corner on said street a distance of one hundred (100) feet; 
thence south seventy-six and one half (S TG 1 /^) degrees east along 
the lot formerlv known as the ** Mrs. Kanous Lot two hundred and 
seventy-five (275) feet to the place of beginning. 

(d) All that certain lot. piece, or parcel of land more particularly 
described as all of that certain fractional part of lot number three 
(3) in block number twenty-seven (27) of said town of Yreka City 
according to the official plat thereof on file in the office of the county 
recorder of Siskivou Countv. State of California, included within 

%/ K • 

the following boundary line, to wit: 

Commencing at the southeast corner of said lot number three (3) 
in said block number twenty-seven (27) on the north side of Ream's 
Alley, from which the northeast corner of block twenty-eight 
(28) of said town of Yreka City bears south 9°35' west ten 
74 (10) feet distant: thence north 9°35' east along the west side 

of Main Street, eighty-eight (88) feet to the northeast corner 
of the property hereby conveyed; thence north 80°55' west one hun¬ 
dred and seven and 5/10 (107.5) feet to the east side of Second 
Street, to the northwest corner of said property hereby conveyed: 
thence south 15° west along the east side of said Second Street 
seventy-eight and 7/10 (78.7) feet to the southwest corner of said 
lot number three (3) 1 and the north side of said Ream’s Alley: and 
thence south 76°35' <bast along the north side of said Ream’s Aliev 
one hundred and fifteen and 15/100 (115.15) feet to the place of 
beginning. 


B. AIX AND SINGULAR THE FOLLOWING PIECES OR PARCELS OF LAND. PROP¬ 
ERTIES. INTERESTS. AND RIGHTS. SITUATED IN THE COUNTY OF TRINITY. 
STATE OF CALIFORNIA. AND PARTICULARLY DESCRIBED AS FOLLOWS: 


(1) All that certain lot. piece, or parcel of land situate, lying, 
and being in the countv of Trinitv. State of California, and more 

cr • « 

particularly described as follows, to wit: 


Commencing at a point which bears north 0° east, one hundred 
(100) feet from the southeast corner of the northwest quarter 
(X\Y%) of the northwest quarter (XW%) of section seventeen 
(17) township thirty-seven (37) north, range seven (7) west. Mount 
Diablo base and meridian, which is station number one (1). and is 
a cedar nine (9) inches in diameter, from which a black oak twelve 
(12) inches in diameter bears south twenty (20) degrees 
75 west seven (7) feet: thence north 87° west two hundred and 
fifty (250) feet, crossing Coffee Creek at eighty (80) feet 
being forty (40) feet wide, to station number II: thence north two 
hundred and seventy-five (275) feet, crossing Coffee Creek Road 
at two hundred and twenty-five (225) feet to station number III. 
being oak four (4) ! inches in diameter, from which a yellow pine 
sixteen (16) inches in diameter bears south thirty-seven (37) feet; 
thence south eighty-seven degrees (87°) east, two hundred fifty 
(250) feet, crossing Carr's ditch at two hundred thirty (230) feet 
to station IV. being a pine stake two (2) by four (4) inches, from 


GUY T. HELVERING VS. THE CALIFORNIA OREGON POWEI 


which a double cottonwood thirty-six (36) inches in diameter bears 
south fifty-five (55) feet; thence south two hundred seventy-five 
(275) feet to station number I. the point of beginning, crossing 
Coffee Creek at one hundred sixty ( 100 ) feet, being forty (40) feet 
wide. Said inclosure contains an area of one and five tenths (1.5) 
acres, more or less. All bearings true: being the same land conveyed 
to Trinity Gold Mining and Reduction Company by dqed dated 
September 24. 1909. from George L. Carr and Mary Alice Carr, and 
recorded in the office of the countv recorder of Trinity County on 
the 4th dav of December 1909 in volume 34 of Deeds at page 
121 : 


II. Properties. Interests, and Rights in the State of 

Oregon 


A. ALL AND SINGULAR THE FOLLOWING PIECES OR PARCELS OF LAND, 
PROPERTIES. INTERESTS, AND RIGHTS SITUATED IN THE C<j>UNTY OF 
JACKSON. STATE OF OREGON. AND PARTICULARLY DESCRIBED ASi FOLLOWS : 


(1) The east half (Ey>) of the southeast quarter (SE 1 /^) and the 
southeast quarter (SE 1 /!) of the northeast quarter (NEyj bf section 
thirty-six (36) in township thirty-two (32) south of rangV two (2) 
east of the Willamette meridian: 

(2) The northeast quarter (XE*4). the southeast quarter (SE 1 /^) 
of the northwest quarter (XW 14 ). the northeast quarter (XE*4) of 
the southwest quarter (SW 14 ), the north half (X* 4 ) of the south¬ 
east quarter (SE 1 ^) and the southwest quarter (SW 1 /*) of ^he south¬ 
east quarter (SE 1 /*) of section One ( 1 ): the south half (S 1 /^) of 
section Ten ( 10 ); the north half (Xy>) of the northwest quarter 
(NW 14 ) and the northwest quarter (XW 14 ) of the northeast quar¬ 
ter (X’E 1 / 4) of section Twelve (12); the northwest quarter (XW 14 ) 
of the northwest quarter (NW 14 ) of section fifteen (15); the north¬ 
east quarter (XE 1 /^) of the northeast quarter (NE 14 ) of section 
Sixteen (16); the north half (X 1 /*) of the northwesjt quarter 
(XWi/ 4 ) and the northwest quarter (XW^i) of the northeast quarter 
(X^E 1 /^) of section twenty (20) all in township thirty-three (33) 
south of range two ( 2 ) east of the Willamette meridian: 

( 3 ) The west half (Wy 2 ) of the northwest quarter (XW(4) and 
the northeast quarter (XE^) of section Twenty |( 20 ); the 

77 southeast quarter (SE 1 /*) of the northwest quarter |(NW^), 
the southwest quarter (SWy). and the south halfj(S%) of 
the southeast quarter (SE 1 /*) of section twenty-nine (29)|; the east 
half (E 1 /^) of section thirty (30); Government lots three (3) and 
four ( 4 ), the northeast quarter (XE 14 ) of the northeast quarter 
(NE 14 ), the south half (SV 2 ) of the northeast quarter (XE 14 ). the 
west half (Wy>) of the southeast quarter (SE 1 /*), and the east half 
(E 1 /^) of the southwest quarter (SW 14 ) of section thirty-bne (31); 
and the west half (W 14 ) of the northwest quarter (XIV 14 ) of sec¬ 
tion thirty-two (32), all in township thirty-two (32) soqth, range 
three (3) east, Willamette meridian; excepting and reserving from 
the foregoing, however, the following: That certain portion !of section 
twenty-nine (29) in township thirty-two (32) south of rdnge three 
( 3 ) east of the Willamette meridian deeded by California-Oregon 


l 
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Power Company, to S. S- Aiken. Sr., dated May 1914, and more 
particularly described as follows: Beginning at a point thirty (30) 
feet west from the quarter section corner on the south line of section 
twenty-nine (29) in township thirty-two (32) south of range three 

(3) east of the Willamette meridian, and running from said point 
one hundred and two (102) feet north: thence west four hundred 
(400) feet: thence one hundred and two (102) feet south: thence 
four hundred (400) feet east to the place of beginning, being a tract 
of land four hundred (400) feet by one hundred and two (102) 
feet: also excepting and reserving that certain portion of section 
twenty-nine (29) in township thirty-two (32) south of 
7S range three (3) east of the Willamette meridian, deeded by 
California-Oregon Power Company to Deskin School district 
number fifty-nine (59) in May 1914. and more particularly described 
as follows: Beginning at a point one hundred and two (102) feet 
north and thirty (30) feet west from the quarter section corner on 
the south line of section twenty-nine (29) in township thirty-two 
(32) south of range three (3) east of the Willamette meridian, and 
running from said point north sixteen (10) rods; thence west ten 
(10) rods; thence south sixteen (10) rods: thence east ten (10) rods 
to the place of beginning, containing one acre. 

(4) Lots two (2). three (3). four (4). and five (5) in section six 
(0). township thirty-three (33) south, range three (3) east, 
Willamette meridian: and that portion of the west half (W*A) of 
the northwest quarter (NW^4) of said section six (0) not included 
in said lots four (4) and five (5). 

(5) The northwest quarter (XW 14 ) of the southwest quarter 
(SW 14 ) of section twenty (20. township thirty-five (35) south, 
range one (1) east of the Willamette meridian, containing forty (40) 
acres, more or less, excepting therefrom the following easement 
heretofore granted to the Medford Irrigation District, bv deed dated 
the eighteenth day of April. 1919. which said easement is described 
as follows: 

A right-of-way. easement and privilege over, across and upon any 
portion of the Northwest quarter (XW%) of the southwest quarter 
(SWi/i) of section twenty (20). township thirty-five (35) 
79 south, range one (1) east of the Willamette meridian, in Jack- 
son County. Oregon, to construct, maintain and operate a 
ditch or canal and all its necessary adjuncts for the purpose of con¬ 
ducting water therein for irrigation purposes, which said ditch or 
canal, with its necessary slopes and structures shall not be more 
than one hundred (100) feet in width, said easement to include the 
right and privilege to enter upon any portion of the above described 
land for the purpose of constructing, maintaining, operating, repair¬ 
ing. clearing, or otherwise attending to said ditch and to do all 
things necessarv to the same, and also to cut and use where conven¬ 


ient or necessarv anv timber standing on said above land. 

(6) That certain parcel of land, described as follows, to wit: 

Beginning at die center of the southeast quarter (SE 14 ) of section 
one (1). township thirty-six (30) south range two (2) west. Willam¬ 
ette meridian, which is a round fence post twelve (12") inches in 
diameter and five (o') feet above the ground, and which bears south 
sixty-four (64°) degrees and fifty minutes (50') east from pole no. 
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two hundred and ten (210) on the California-Oregon Power Com¬ 
pany’s transmission line from Prospect, thence north fifty 1(50') feet, 
thence East one hundred (100') feet; thence South fifty (50') feet; 
thence West one hundred (100') feet to place of beginning, enclosing 
an area of five thousand (5,000) square feet. 

(T) Lot Eight (8) in Section Eleven (11) in Township Thirty- 
six (30) South of Range Three (3) West of the Willamette 
meridian. 

80 (8) The southeast quarter (SE 1 /^) of the southeast quarter 
(SE 1 /;) of section ten (10). and lot four (4). the southwest 

quarter (SW%) of the southwest quarter (SW 14 ) and the northeast 
quarter (XE 1 /*) of the southwest quarter (SW*4) of section eleven 
(11), all in township thirty-six (36) south of range three (3) west of 
the Willamette meridian, excepting and reserving therefrom ten (10) 
acres conveyed bv deed from J. W. Masterson and Belinda Masterson 
to Isaac Damewood, described as follows: (Beginning at a stake at 
northwest corner of the southeast quarter (SE 14 ) of the southeast 
quarter (SE 1 /!) of section ten (10) in said township and range, and 
running thence south fifty-six (56) rods to stake; thence, in a north¬ 
easterly direction eighty-one and a half ( 8 IV 2 ) rods to stake; thence 
west fifty-six and a half (56Vo) rods to beginning stake, containing 
ten (10) acres, containing in all one hundred and fifty (150) acres. 

(9) Government lots one (1) and two (2) and the southeast quar¬ 
ter (SE 14 ) of the northeast quarter (XE 1 /^) of section fifteen (15) in 
township thirty-six (36) south of range three (3) west of t[he Willam¬ 
ette meridian, excepting and reserving therefrom the right-of-way of 
the Oregon and California Railroad Company; also, excepting land 
conveyed to James Braden for right-of-way for ditch: Jilso except¬ 
ing and reserving therefrom the following: 

Beginning at the quarter section corner between said sections four¬ 
teen (14) and fifteen (15) in said township and range, and running 
thence west twelve and fifty one-hundredths (12.p0) chains; 

81 thence north sixteen (16) chains; thence east twelve and fifty 
one-hundredths (12.50) chains; thence south sixteen (16) 

4 chains to the place of beginning; also, excepting and reserving right- 
of-way for wagon road. 

(10) Lands occupied by dam. power house, and other buildings at 

Gold Ray: 

Commencing at the quarter section corner on the south side of sec- 
i tion eighteen (18) township thirty-six (36) south, range two (2) 
west. Willamette meridian in Jackson Countv. Oregon, and running 
thence north two (2) degrees eighteen (18) minutes east, nineteen 
hundred and fifty-two and 85/100 (1,952.85) feet to tjhe place of 
beginning: thence north eighty (80) degrees no (0) minutes west, 
four hundred and twenty-four and 94/100 (424.94) leet: thence 
south seventy-six (76) degrees forty-five (45) minutes west, five 
hundred and twenty-three and 56/100 (523.56) feet; tljience South 
forty-one degrees (41°) seven (7') minutes west, five hundred and 
twenty-four and 25/100 (524.25) feet; thence south twenty-one (21) 
degrees one (1) minute west, three hundred and seventy-two and 
73/100 (372.73) feet; thence south sixty-seven (67) degrees fifty- 
eight (58) minutes east, five hundred and sixty-one \ (561) feet; 
thence south seventy-one (71) degrees five (5) minutes east, two 
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hundred and fifty-four and 60/100 (254.60) feet; thence north eighty- 
nine (89) degrees forty-five (45) minutes east, three hundred and 
fifty-six and 20/100 (356.20) feet: thence north sixty-nine (69) de¬ 
grees fifty-eight (58) minutes east, three hundred and thirty- 

82 five (335) feet 1 ; thence north seventy-six degrees thirty-three 
minutes (76°33') east, one hundred and eighty-two and 20/100 

(182.20) feet: thence north thirty-five (35) degrees fifteen (15) min¬ 
utes west six hundred and forty-six and 15/100 (646.15) feet: thence 
north fifty-three degrees (53) no (0) minutes east, two hundred 
(200) feet: thence north twenty-four degrees fifty-seven minutes 
(24°57') east, one hundred and eighty-six and 10/100 (186.10) feet; 
thence north two (2) degrees no (0) minutes west, ninety-six (96) 
feet: thence north eighty (80) degrees no (0) minutes west, sixty-six 
(66) feet to the place of beginning, and from which point an oak 
tree thirty (30) inches in diameter bears south six (6) feet, and con¬ 
taining twenty-nine and 3/100 (29.03) acres, excepting so much 
thereof as is included in the existing county roads and the right-of- 
wav of the Oregon and California Railroad. 

(11) The right-of-way. not exceeding sixteen (16) feet in width 
for what is known as the ** Prospect Power Line *\ as the same is now 
built, or staked out over and across the lands of the Gold Ray 
Realty Company in the following townships and ranges, to wit: 
township thirty-two (32) south, ranges two and three (2 and 3) 
east of the Willamette meridian, township thirty-three (33) south, 
ranges one (1). two (2) and three (3) east of the Willamette 
meridian, and township thirty-six (36) south, range two (2) west of 
the Willamette meridian. 

(12) The right-ofWvay. not exceeding sixteen (16) feet in width 
for the irrigation pipe line as the same is now established 

83 from the Electric Plant at Gold Ray through the lands of 
the Gold Ray Realty Company in township thirty-six (36) 

south, range two (2) west of the Willamette meridian with the 


right to add additional pipe lines along said line, or to increase the 
size of the present pipe line and to extend the said pipe line through 
said lands, and to repair, operate, and maintain both said Prospect 
Power Line and the said pipe line. 

(13) A right-of-way. not exceeding twenty (20) feet in width, 
for the wagon road'in. upon, and across a portion of the west half 
(WV 2 ) of section eighteen (IS), township thirty-six (36) south, 
range two (2) west of the Willamette meridian, as the same now 
exists, the said road'being the private wagon road built for the pur¬ 
pose of travel between the private wagon bridge across Rogue River 
at Gold Ray and what is generally known as and called the club 
house ”. or residence at Gold Ray. 

(14) The west half (WV6) of the west half (WU>) of section 
ten (10) in township forty-one (41) south of range four (4) east, of 
Willamette meridian, containing one hundred sixty (160) acres and 
particularly including the entire premises conveyed to Elijah H. 
Steele by that certain United States Patent, dated December 1, 1904. 
and recorded on March 11. 1905. in volume forty-three (43) of 
Deeds at page 262 in the office of the county recorder of said Jack- 
son countv. Oregon. 
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(15) All of that certain right and right-of-way for the purpose of 
turning all the water of Spring Creek into the west branch of 
Fall creek, and Fall creek, and conducting the whole of said 

84 waters and through the southwest quarter (S W y 4 ) of the 
southeast quarter (SEVt) of section (3) and th$ east half 

(E Y>) of the northwest quarter (NW 1 /)) of section ten (jlO). town¬ 
ship forty-one (41) south, range four (4) east. Willamette base and 
meridian, in the countv of Jackson. State of Oregon, cbnveved bv 
deed dated Mav 1(5. 1904. from Frederick Frain and Ida 1 Frain, his 

%/ / 4 

wife, of Pokegama. State of Oregon. 

(10) Ashland lots: 

(a) Beginning at a point in the city of Ashland, Jackson county, 
State of Oregon, which point is five hundred and seventy (570) 
feet east and thirty (30) feet north 2°58' east of the intersection 
of the center line of Oak street with the center line <>f Nevada 
street, according to the recorded plat of the Pelton, ttoslev and 
Neil Addition: thence east along the north sideline of sajid Nevada 
street, a distance of sixty (00) feet, thence north one huhdered and 
twenty (120) feet, thence west sixty. (00) feet, and thence south 
one hundred and twenty (120) feet to the place of beginning. 

(b) Also lot thirteen (13). in block forty-nine (49). Summit 
Addition to the city of Ashland, Jackson county, Oregdn. 

(17) Central Point lots: 

Lots eleven (11). twelve (12). and thirteen (13) in block three 
(3). town of Central Point, Jackson county, Oregon. 

(18) Eagle Point lot: 

The lot numbered seventeen (17) in block seven (7) of the 

85 Central Addition to the town of Eagle Point as designated 
in tlie official plat now on record at Jacksonville. Jackson 

county. Oregon. 

(19) Gold II 111 lot: 

Lot three (3) in block twenty-nine (29). town of Gold Hill, 
Jackson County, Oregon. 

(2<>) J tick* on rtlle lots: 

Beginning at a point on the south side of California Street from 
which point the north corner of block six (0) bears north cry 2 ° 
west seventy (70) feet; thence south 22*4° west along the line of the 
Herling lot twenty-four and one half (2414) feet; thence south 
67 1 / ^>° east thirty-three (33) feet: thence north 22V2 0 eajst twenty- 
four and one half (2414) feet to California Street; thence along 
the line of California Street to the place of beginning, being parts 
of lots two (2) and three (3) in block six (G). in the town of 
Jacksonville, Jackson County, Oregon. 

(21) Medford lots: 

(a) Lot fourteen (14) and a strip four (4) feet wide along 
the west side of lot fifteen (15) in block fifty-five (55). citjy of Med¬ 
ford, Jackson Countv. Oregon, together with all and singular the 
tenements and hereditaments thereunto belonging or in anywise 
appertaining. 

(b) Lot three (3) and ten (10) feet of north side of lot four (4), 
BarnunTs addition to city of Medford. Jackson County, Oregon. 

(c) The following described real property, situate in s£id county 
and State, to wit: 
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86 Commencing at a point on the easterly line of South River¬ 
side Avenue, said point being the southwest comer of lot 

number two (2) of Barnunrs addition to the city of Medford, 
Oregon: thence running along the said line of South Riverside 
Avenue north twenty-eight (28) degrees west forty (40) feet; thence 
leaving said line of South Riverside Avenue, and running north 
fifty-four (54) degrees thirty (30) minutes east two hundred (200) 
feet, more or less, to the center line of Bear Creek; thence running 
south twenty-eight (28) degrees east along the center line of said 
creek forty (40) feet: thence leaving said center line of said creek 
and running south fifty-four (54) degrees thirty (30) minutes west 
two hundred (200) feet, more or less, to the place of beginning, and 
being the southerly forty (40) feet of lot number two (2) of 
Barnunrs addition to Medford. Oregon. 

(22) 'Phoenix lot: 

Water lot numbered twelve (12) fronting on Main Street sixty 
(60) feet: running thence back the same width one hundred and 
twenty (120) feet situated in the town of Phoenix, as appeal's on 
the Samual Colon plat of said town, now on file in the office of the 
county recorder at Jacksonville, in said county of Jackson. State 
of Oregon. 

B. ALL AND SINGULAR THE FOLLOWING PIECES OR PARCELS OF LAND. 
PROPERTIES. INTERESTS AND RIGHTS SITUATED IN THE COUNTY OF 
JOSEPHINE. STATE OF OREGON. AND PARTICULARLY DESCRIBED AS 
FOLLOWS : 

(1) Grants Pass lots: 

Rots one (1) and two (*2) in block fifty (50) city of Grants Pass, 
Josephine County. State of Oregon. 

87 C. ALL AND SINGULAR THE FOLLOWING PIECES uR PARCELS OF 

LAND. PROPERTIES. INTERESTS AND RIGHTS SITUATED IN THE 
COUNTY OF KLAMATH. STATE OF OREGON. AND PARTICULARLY DESCRIBED 

AS follows: 


(1) Lot six (6) in section thirty (30). township thirty-eight (38) 
south, range nine (9) east. Willamette base and meridian, containing 
eleven and 62/100 (11.62) acres, more or less excepting that portion 
heretofore deeded to Joseph Conger. 

(2) Lots five (5). six (6). and eight (8). section six (6) in township 
forty (40) south, range seven (7) east. Willamette base and meridian, 
containing eighty-five and 96/100 (85.96) acres. 

(3) Bonanza lots: 

Lots thirteen (13). fourteen (14). fifteen (15). and sixteen (16) 
in block forty-four (44) of Bowne Addition to the town of Bonanza, 
being situate in the northeast quarter (XE Ci) of the southeast 
quarter (SE 14 ) °f section nine (9) township thirty-nine (39) south, 
range eleven (11) east. Willamette base and meridian. 

(4) Klamath Falls lots: 

(a) Lots numbered one (1) and two (2). in block numbered three 
(3), Riverside Addition to the city of Klamath Falls. Oregon. 

(b) That certain lot or parcel of land situated in the southeast 
quarter (SE 1 2 3 4 /^) of the northwest quarter (NW 1 ^) and the north- 
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east quarter (NE 14 ) of the southwest quarter (SW*4) of 

88 section twenty-eight (28). township thirty-eight (38) south, 
range nine (0) east, Willamette base and meridian, described 

as follows: 

Beginning at a point on the southerly line of Melrose Street ex¬ 
tended two hundred and thirty (230) feet easterly from the north¬ 
easterly corner of block forty-seven (47) in Hot Springs addition 
to Klamath Falls. Oregon; thence southeasterly at right angles to 
Melrose Street one hundred and fifty (150) feet; thence northeast¬ 
erly parallel to Melrose Street one hundred and fifty (150) feet; 
thence northwesterlv at right angles to Melrose Street one hundred 
and fifty (150) feet; thence southwesterly and along the southerly 
line of Melrose Street extended one hundred and fifty (150) feet to 
the point of beginning. 

(c) Lots one (1). two (2). nine (9). and ten (10) in block seventy- 
three (73) in Klamath addition to the town of LinkvUle (now city 
of Klamath Falls), Oregon, being situate in lots four I (4) and nine 
(9) of section thirty-two (32). township thirty-eighj (38) south, 
range nine (9) east. Willamette base and meridian. 

(d) All that certain lot, piece, or parcel of land designated as lot 
nine (9) in block eleven (11) in the Railroad addition to the city 
of Klamath Falls, in the countv of Klamath. State of Oregon, ac- 
cording to the duly recorded plat of said addition, filejl in the office 
of the countv clerk of said countv. 

(e) All the following bounded and described real! property, to 
wit: 

89 Commencing at the northeast corner of lot ?even (7) of 
block four (4) in Shippington addition to Klamath Falls, 

Oregon, as shown by the plat thereof on file and of record in the 
office of the county clerk of Klamath County. Oregon ; thence west 
along the north line of said lot seven (7) forty (40)| feet; thence 
south and parallel with Frederick Street twenty-fivjs (25) feet: 
thence east and parallel with the north line of said hit forty (40) 
feet to Frederick Street; thence north along the west line of Fred¬ 
erick Street twenty-five (25) feet to the place of beginning. Also 
an easement for power line or wires over and across j the extreme 
northerly side of said lot seven (7) from the west endi of the tract 
herein described to Venice Street: but not for the erection of any 
pole or poles on the property covered by this easement. 

(f) All of lot one (1) of block two (2). West Klamatji Falls, Ore¬ 
gon; and all that portion of lots one (1) and twelve (12), section 
thirty-two (32). township thirty-eight (38) south, range nine (9) 
east. Willamette base and meridian, that may be embraced in the 
following-described tract, to wit: 

Beginning at the northwesterly corner of lot one (l|), block two 
(2), West Klamath Falls: thence northwesterly along|the easterly 
line of Mill Street to a point south 34° 15' west from the southern 
extremity of F. L. Armstrong's tract of land; thence iiorth 34° 15' 
east to Link River; thence southeasterly along the right bank of 
Link River to a point from which the southwest corner of lot 

90 one (1), block two (2), West Klamath Falls bears south 66°30' 
west; thence south 66°30' west to southwest corned of said lot 

one (1), block two (2); thence northwesterly along tjhe westerly 
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line of said lot one (1). block two (2). to the place of beginning; 
subject, however, to the provisions of that certain agreement between 
C. S. Moore et al. and i\ H. Humphreys, on behalf of the United 
States of America of date of the 16th day of October 1905 and of 
record at page 203 of volume 20. Records of Deeds of Klamath 
County. Oregon, as to rights-of-way and privileges therein granted. 

(g) All the following bounded and described real property in 
Klamath County. State of Oregon, to wit: 

To determine the point of beginning, proceed as follows: 

From the stone monument in the center of Main Street on the 
westerlv line of Pavne Aliev in the original town of Linkville (now 
the city of Klamath Falls). Oregon, run south sixty-six (66) de¬ 
grees forty-two (42) minutes west one hundred eighty-seven (187) 
feet: north nineteen (19) degrees forty-eight (4S) minutes west four 
hundred sixty-five and one half (465.5) feet: north forty-two (42) 
degrees eighteen (18) minutes west five hundred eighty-seven and 
one half (587.5) feet to a stone monument in the center of Conger 
Avenue: thence south fifty-one (51) degrees fifty-eight (58) min¬ 
utes west nineteen and three tenths (19.3) feet to the place of be¬ 
ginning: (bearings and measurements between the Main Street 
monument and the Conger Avenue monument are according to 
91 the Conger Avenue map of May 10. 1892. filed in the office of 
the county clerk of Klamath County. Oregon. May 11. 1892, 
and recorded Xov. 28. 1892). 

Thence, from the point of beginning so determined, north forty- 
seven (47) degrees twenty-three (23) minutes west three hundred 
twenty-one and one tenth (321.1) feet, along the westerly line of 
Conger Avenue, to a concrete monument marked with a cross: thence 
south forty-four (44) degrees thirty-five (35) minutes west two 
hundred thirty-four and four tenths (234.4) feet to the easterly line 
of the lot heretofore deeded to the Klamath Falls Light and Water 


Company for a pump-house site: thence north four (4) degrees 
twelve (12) minutes west thirteen (13) feet to the northeast corner 
thereof: thence south eighty-five (S5) degrees forty-eight (4S) min¬ 
utes west forty (40) feet to the northwest corner of said lot; thence 
south forty-four (44) degrees thirty-one (31) minutes west to the 
left of easterly bank of Link River: thence southerly along the left 
or easterly bank of said river to a point which is south forty-nine 
(49) degrees west of the point of beginning; thence north forty- 
nine (49) degrees east to the point of beginning: being a part of lot 
eight (8) of section |thirty-two (32) in township thirty-eight (38) 
south of range nine (9) east of the Williamette meridian. 

(h) Beginning at a point which is north 89°43'30" west four 
hundred and twelve and 3/100 (412.03) feet from a stone monu¬ 
ment in the center of Conger Avenue, which monument is south 
66°42' west one hundred and eighty-seven (187) feet north 
92 19°48' west fotir hundred and sixty-five and 5/10 (465.5) feet; 

north 42° 18' west five hundred and eighty-seven and 5/10 
(587.5) feet from the stone monument in the center of Main Street 
on the westerly line of Payne Alley in the original town of Link¬ 
ville (now city of Klamath Falls). Oregon; (bearing and measure¬ 
ments between Main Street monument and Conger Avenue monu¬ 
ment, are according to Conger Avenue map of May 10, 1892; filed 
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May 11, 1892; recorded November 28, 1892); thence so^ith 85°4S' 
west forty (40) feet; thence north 4°12' west fifty (50) f^et; thence 
north 85°48' east forty (40) feet; thence south 4°12' eastj fifty (50) 
feet to the place of beginning, being situated in lot eight (8) of 
section thirty-two (32), township thirty-eight (3S) south, range 
nine (9) east. Willamette base and meridian. 

(5) Merrill lots: 

Lots one (1) and two (2) in block eleven (11) in tile town of 
Merrill, being situate in the southeast quarter (SE 14 ) of the south¬ 
east quarter (SE 1 ^) of section two (2). township forty-one (41) 
south, range ten (10) east. Willamette base and meridian; 

(6) All that portion of lot 5 in section 30. in lots 1 and 2 of section 
31. township 38 S., R. 9 E., W. M., situated between tie easterly 
line of the Keno Canal right-of-wav. as conveved to the L T nited 
States of America by deed recorded in volume 38 at page 352 of 
deed records of Klamath Countv. Oregon, and Link River, the 
southerly line of said tract being 50 feet northerly from, and 

parallel with, the northerly line of a tract of land jin lot 2 of 

93 said section 31 heretofore owned by Thomas Martin, subject 
to the provisions of the contract of October 16. 190|5, recorded 

in volume 20 at page 203. deed records of Klamath County. Oregon. 
There is excepted from the lien of this indenture such portion of 
lot 4 of section 30. T. 38 S.. R. 9 E.. W. M., as is or may bje hereafter 
owned by the power company. 

(7) All of lot numbered three (3) in section thirty-one (31), town¬ 
ship thirty-eight (38) south, range nine (9) east, Willamette base 
and meridian. 

(8) A tract of land described as: Commencing at a point four 
hundred and seventy and one half (47014) feet south 58° west from 
the quarter section corner between sections twenty-ninej (29) and 
thirty-two (32). in township thirty-eight (38) south, range nine (9) 
east. Willamette base and meridian; thence north fifty-two (52) 
feet; thence west one hundred and fifty (150) feet: thency south one 
hundred and fifty (150) feet; thence east one hundred and fifty (150) 
feet; thence north ninety-eight (98) feet to the place of beginning. 

Together with all the rights, privileges, and franchises thereunto 
incident, appendant and appurtenant, or therewith usually had and 
enjoyed, and also all and singular the tenements, hereditaments and 
appurtenances thereunto belonging or in any wise appertaining, and 
the rents, issues, and profits thereof; and also all the estate, right, 
title, interest, property, possession, claim, and demand whatsoever, 
as well in law as in equity, of the power company, of. ir^, or to the 
said premises, properties, interests, and rights in this indenture 

94 described or included and every part and parcel jthereof, as 
the same now exist and may hereafter exist or be| improved, 

added to. enlarged, extended, or acquired. 

Also all water rights, rights-of-way for ditches, pole lijnes, flumes, 
acqueducts, reservoirs, reservoir embankments, penstocks and all 
other rights-of-way now owned or at any time hereafter acquired 
by the power company, and the permits, rights, licenses, franchises, 
ordinances, grants, privileges, and easements now owned or at any 
time hereafter acquired by the power company; all daiias, ditches, 
flumes, aqueducts, conduits, subways, pipe lines, canals,j and their 
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apparatus and appliances, now owned or at any time hereafter 
acquired bv the power company; all power houses, shops, barns, 
distributing stations. 1 substations, transformer stations, lightning- 
arrester houses, tanks, appliances, oil-storage wells, buildings, 
fixtures, structures, plants, works and other improvements now 
owned or at any time hereafter acquired by the power company; 
all electric distributing systems and other transmission or distrib¬ 
uting lines and systems now owned or at any time hereafter acquired 
by the power company: all boilers, engines, motors, cars, rolling 
stock, automobiles, pumps, generators, dynamos, transformers, regu¬ 
lators. exciters, switchboards, poles, wires, insulators, cross-arms, 
meters, pipes, water wheels, governors, buckets, gates, and other ap¬ 
paratus. machinery, appliances, tools, furniture, supplies, facilities, 
and utilities, and other }>ersonal property now owned, used, or ac¬ 
quired or held or hereafter owned, used, acquired, or held by the 
power company, for use in connection with the generating plants. 

transmission lines, or distributing or other system or systems 
95 of the power company or any thereof, as the same now exist 
and as the same may hereafter exist, or be improved, added to, 
enlarged, extended, or acquired: and all tolls, revenues, earnings, in¬ 
come. rents, issues, and profits thereof: also all rights and contracts 
now owned or hereafter acquired by the power company to sell or 
furnish electric light and power or other commodity and all business 
and goodwill, and all rights and consents now owned or hereafter 


acquired by the power company to construct, operate, and maintain 
lines, mains, wires, subways. pijjcs. tracks, conduits, railways, and 
other facilities, utilities, or properties for conveying electricity or 
other commodity or utility for power, heating and lighting purposes, 
through, under, and over public streets, public highways, or public 
places, now or hereafter held, owned, acquired, or enjoyed by the 
power company: and all franchises, ordinances, privileges, licenses, 
agreements, contracts, rights, easements, rights-of-wav. leases and 
leasehold interests, grants, privileges and immunities, and all other 
property, real, personal and mixed, of every kind, nature and de¬ 
scription. including stock, bonds, and other securities, now or here¬ 
after owned, held, possessed, acquired or enjoyed by. or in any man¬ 
ner conferred upon, or appertaining to the power company, and the 
reversion and reversions, remainder and remainders, tolls, incomes, 
revenues, rents, issues, and profits thereof. 

It is hereby intended and expressly agreed that all the business, 
franchises, and properties, real, personal and mixed, of every kind 
and nature whatsoever, and wherever situate, now owned, held, pos¬ 
sessed and acquired or enjoyed, and which may hereafter be in 
96 anywise owned, held, possessed, acquired, or enjoyed by the 
power company or for the power company, shall be as fully 
embraced within the provisions hereof and subject to the lien hereby 
created as if said property were particularly described herein and 
specifically mortgaged, pledged, conveyed, transferred, and assigned 
hereby. 

Such of the mortgaged properties, however, as are subject to any 
of the respective liens of any of the mortgages or deeds of trust 
hereinafter named (sometimes called underlying mortgages ”) are, 
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as to such properties, transferred, assigned, mortgaged, pledged, and 
conveyed hereby, subject to the lien of the respective mortgage or 
deed of trust to which said properties, at the date of this indenture, 
are subject, insofar, but only insofar, as such mortgage of deed of 
trust and the lien thereof affect said properties severally, \|iz: 

(a) A mortgage or deed of trust from Rogue River Electric Com¬ 
pany to Guaranty Trust Company of New York, trustee, doited July 

1 , 1907, recorded in the office of the county recorder of Jackson 
County the 28th day of January 1908, in volume 21 at pages 612-624 
of Mortgage Records of Jackson County. Oregon, and recorded in 
the office of the county recorder of Josephine County the 1st day of 
February 1908, in volume 14. pages 170-182 of Mortgage Records of 
Josephine County, all in the State of Oregon. 

Under said mortgage or deed of trust there are outstanding at the 
date hereof $618,000 par value of bonds dated July 1. 1907, maturing 
July 1. 1937. 

97 (b) A mortgage or deed of trust from Siskiyou Electric 

Power Company to Mercantile Trust Company of San Fran¬ 
cisco. State of California, as trustee, now succeeded bv Mercantile 
Trust Company, trustee, dated December 1. 1902. and recorded in 
the office of the countv recorder of Siskivou Countv. California, 
December 10. 1902. in vol. 1, page 577 of Deeds of Trust, and vol. D, 
page 373, of Chattel Mortgages, and recorded March 2. 1903. in the 
office of the countv recorder of Jackson Countv. Oregon, im vol. 18, 
page 494, of Mortgages. 

Under said mortgage or deed of trust there are outstanding at 
the date hereof $135,000 par value of bonds dated Januarjv 1, 1903, 
maturing January 1. 1923. 

(c) A mortgage or deed of trust from Siskiyou Electific Power 
and Light Company to Mercantile Trust Company of San Francisco, 
trustee, now succeeded by Mercantile Trust Company, trustee, dated 
May 1, 190S, and recorded in the office of the county recorder of 
Siskiyou County, May 6. 1908, in vol. 31, page 510 of Mortgages, vol. 

2 . page 285 of Deeds of Trust, and vol. F. page 1, of Chattel Mort¬ 
gages, and recorded September 19, 1908. in the office of thd recorder 
of the citv and county of San Francisco, vol. 18. page 338 of Personal 
Property Mortgages, all in the State of California; and recorded in 

the office of the countv recorder of Jackson Countv. June 8, 1908. in 

%/ / / / 

vol. 22, page 224 of Mortgages, in the State of Oregon. 

Under said mortgage or deed of trust there are outstanding at the 
date hereof $53,000 par value of bonds dated May 1. 1908, (maturing 
May 1. 1938. 

9S (d) A mortgage or deed of trust from Klamath Power 

Company to Security Savings and Trust Company ofj Portland 
State of Oregon, trustee, dated April 1, 1911, recorded in! the office 
of the county recorder of Klamath County, April 10, 1911, |in vol. 34 
of Deeds, page 239. and in the office of the county recorder! of Jack- 
son County. August 14, 1911, in vol. 28 of Mortgages at page 311, all 
in the State of Oregon. 

Under said mortgage or deed of trust there are outstanding at the 
date hereof $345,000 par value of bonds dated April 1,1911, maturing 
April 1, 1931. 
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To have and to hold all and singular the mortgaged properties unto 
the trustee, its successors and assigns, forever; 

But in trust nevertheless for the equal and proportionate benefit 
and security of all present and future holders of the bonds and 
interest obligations issued and to be issued in accordance with the 
provisions hereof, irrespective of the date of execution, issue, certi¬ 
fication, or delivery, and to secure the performance of and compliance 
with the covenants and conditions of this indenture, and under and 
subject to the provisions and conditions and for the uses hereinafter 
set forth. 

Prortdcd. however. That when all of the bonds and coupons hereby 
secured and issued hereunder shall have been paid or redeemed, or 
the Power Company 1 shall have provided for such payment or re¬ 
demption by depositing in cash with the trustee the entire amount 
necessary for such payment or redemption, or shall deposit with 
the trustee all of said bonds and interest coupons cancelled. 

99 and shall also have paid, or caused to be paid, all sums payable 
hereunder by the Power Company, and well and truly shall 

keep, perform, and observe all covenants and conditions herein re¬ 
quired to be kept, performed, and observed by it according to the true 
intent and meaning of this indenture, then, and in that event, all 
the mortgaged and pledged property shall revert to the Power 
Company and the estate, rights, title, and interest of the trustee in 
respect thereof shall thereupon cease, determine, and become void, 
and the trustee shall in such case, on demand of the Power Company, 
and at its cost and expense, enter satisfaction and discharge of this 
trust indenture upon the records, and deliver to the Power Company 
all money and other property held hereunder by the trustee, and shall 
execute and deliver to the Power Company, at tiie expense of the 
Power Company, all necessary releases, reassignments, and recon¬ 
veyances of the property included in these presents. 

Prorhled also. That the Power Company, unless and until it shall 
make default in the payment of either the principal of said bonds 
or the interest to grow due thereon, or in performing one or more of 
its covenants and promises herein contained, and unless such default 
shall have continued beyond the period of grace, if any, hereinafter 
provided in respect thereof, shall be entitled to possess, use. enjoy, 
operate, manage, and control the said property, and the whole thereof, 
and shall also have the right to take. use. and dispose of the rents, 
issues, and profits of the aforesaid property and the income, revenue, 
tolls and earnings to be derived from the conduct of its busi- 

100 ness, in the same manner and with the same effect as if this 
indenture had not been made; subject, however, to the right of 

the trustee to the possession of any securities pledged hereunder and 
subject to the provisions of article IV of this indenture; and 

This indenture further witnesseth that the terms and conditions 
upon which the said bonds are to be issued, certified, and delivered, 
and the uses and trusts upon which the said trustee shall hold the 
said property, and the powers which the said trustee is authorized 
to exercise in respect to the said property, and the covenants and 
promises of the power company concerning the same, are as follows, 
viz: 
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i 

Article One 

i 

FORM. MODE OF EXECUTION, DELIVERY. AND REGISTRATION OF| BONDS 


Section 1 . All bonds to be issued hereunder and secured hereby, 
together with the trustee's certificate and the registration ihemoran- 
dum to be endorsed thereon, and their interest coupons, shjall be of 
the tenor and purport above recited. 

Section 2. Bonds shall be issued under this indenture in series 


appropriately designated as hereinafter provided and sh;^ll all be 
dated as of February 1. 1921. irrespective of the actual datejof execu¬ 
tion, authentication, or delivery, and interest shall be payable thereon 
semiannuallv on the first dav of Februarv and first dav of August in 
each year. 

Section 3. As to each series of bonds issued hereunder, the 
101 board of directors of the power company, among other things, 
may fix and shall designate in the bonds of each series when 
issued (a) the maturity (which shall not be later than December 1, 
1900): (b) the denomination or denominations in which jthe same 
shall be issued: (c) the interest rate which shall not exceed!eight (8) 
percent per annum and the place or places where the interest shall be 
payable: (d) the redemption price, if any. which shall not Exceed the 
principal of the bond, plus a premium of ten percent (10%) thereon, 
and the date or dates of such redemption, and (e) the provisions, if 
any. for the payment of principal and/or interest without deduction 
for taxes or other charges. 


A certified copy of the resolution of the board of directors fixing 
such maturity, rate of interest, designating the series and denomina¬ 
tions. price of redemption, payment of principal and/qr interest 
without deduction for taxes or other charges, and all othe:: terms as 
herein provided shall in each instance be delivered to the trustee. 

The bonds and coupons of each series shall be designated by a 
distinguishing letter of the English alphabet. The bohds issued 
hereunder may be of one or more series as follows: 

All bonds of any one series shall be identical in respect to! maturity, 
interest rate, redemption price, and dates, payment of! principal 
and/or interest without deduction for taxes or other charges and all 
other terms, except that bonds of the same series may be off different 
denominations, as hereinafter provided. 

102 The bonds may at the election of the power cdmpany be 
issued in any one or more denominations, as follows!: 

One thousand dollars, any multiple of one thousand dollars, five 
hundred dollars, and one hundred dollars. The bonds foil one thou¬ 


sand dollars, if anv, shall be numbered from Ml coi}isecutivelv 
upwards; those for five hundred dollars, if any. shall be numbered 
from Dl consecutively upwards; those for one hundred !dollars, if 
any. shall be numbered from Cl consecutively upwards;! and those 
being a multiple of one thousand dollars, if any. shall be| numbered 
from Ml consecutively upwards with the number designating the 
multiple of one thousand dollars prefixed thereto. All bonds shall 
bear the letter of the series to which they belong. 

Section 4. Every bond issued hereunder shall be executed by the 
power company by its president or vice president, and secretary or 
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assistant secretary, with its corporate seal thereunto affixed, and shall 
be delivered to the trustee for certification, and thereupon said 
trustee shall certify and deliver the same as provided in this identure. 
trustee shall certify and deliver the same as provided in this 
indenture, and not otherwise. 

Each and all of the said bonds bavins' been executed, certified, and 


issued as herein provided, shall be valid and binding upon the power 
company whenever the same shall be issued, notwithstanding the 
officers, by whom the said bonds shall have been signed and sealed on 
behalf of said power company, shall then have ceased to be such 
officers respectively. 

103 Only such bonds as shall bear thereon endorsed the certifi¬ 
cate of the trustee, by it duly executed, shall be valid or obliga¬ 
tory for any purpose or shall be secured by this identure. or entitled 
to any lien or benefit hereunder: and such certificate of said trustee 
upon any bond executed in behalf of the Power Company shall be 
the only and conclusive evidence that the bond so certified has been 
duly issued hereunder, and is entitled to the benefit of this trust 
indenture, and no holder of any bond issued hereunder which shall be 
so certified by said trustee shall be under any duty to ascertain 
whether the same was dulv issued, certified and delivered according to 


the provisions hereof. 

Section 5. Coupons upon all of the bonds, which shall be issued 
under the provisions of this indenture, shall be authenticated by the 
engraved or lithographed facsimile signature of the present or any 
future secretary of said power company, even though he shall have 
ceased to l>e such secretary prior to the execution or certification and 
delivery of the bonds to which said coupons shall be attached. 

Section 0 . Unless; registered as herein provided, all bonds issued 
hereunder shall be payable to bearer and pass by delivery. The 
trustee and such other registrars as may be appointed hereunder 
shall keep books at their respective offices for the purpose of regis¬ 
tration of the bonds issued hereunder, and upon presentation for 
registration shall register, under such reasonable regulations as the 
trustee shall prescribe, anv bonds issued hereunder bv noting 
104 in such book and on the back of the bond presented for regis¬ 
tration the fact of such registration, the date thereof, and the 
name and address of the registered holder. Such books shall, at all 
reasonable times, be open for inspection by the power company, and 
by any holder of any of said bonds which shall have been theretofore 
registered. The registrars will, whenever requested so to do by the 
owner of any of said bonds, cause the same to be registered or dis¬ 
charged from registry, as herein provided. Said bonds, when reg¬ 
istered. shall be payable only to the registered owner, and the transfer 
or discharge thereof from registry must be entered upon the books of 
the registrar, and noted by the registrar upon the back of the bonds. 
Discharge from registry shall have the effect of making such bonds 
again payable to bearer and transferable by delivery. The coupons 
annexed to said bonds shall be at all times payable to bearer, and 
transferable by delivery, whether the bonds be registered or not. 
For the registration of a bond issued hereunder, and for any transfer 
of a registered bond, the power company, at its option, may require 
the payment of a sum sufficient to reimburse it; and the registrar 
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shall be paid one dollar ($1.00) for each bond so registered, ex- 


govern- 


changed or transferred; and the bondholder shall pay sq 
mental charge or stamp tax as may, at the time, be required to effect 
such registration, transfer or exchange. 

Section 7. Before certifving and delivering anv bond i 
under, the trustee shall remove and cancel all interest coupj 
attached which shall then be matured. 

10.5 Section 8. The power company reserves the right hereby to 
execute and cause to be issued bv resolution of thje board of 


ch 


psued here- 
bns thereto 


directors, bonds with or without coupons, such bonds to b( 


engraved. 


or partly engraved and partly litographed. or entirely lithographed, 
and the power company further reserves the right by resolution of its 
board of directors, to do and perform all things necessaryj to provide 
in such bonds or otherwise, for the registration of such 'bonds and 
for the payment of the interest falling due thereon in j:he city of 
Xew York or elsewhere, and to do all other necessary acts and take 
all other necessary means to procure the listing of such bonds, or any 
bonds issued hereunder, upon any stock or bond exchange, and to 
amend and conform the form, but not the terms, of any bond secured 
hereby, to meet the requirements of any such stock or bond exchange. 
Any bonds duly issued and certified hereunder with all junmatured 
coupons attached shall be exchangeable for bonds of the same series 
and denomination with all unmatured coupons attached, so changed 
in form, and upon any such exchange said exchanged bonds shall be 
forthwith canceled bv the trustee, and retained bv said trustee until 
final and full performance of all the conditions under thife deed, but 
the trustee shall deliver to the power company a certificate setting 
forth the date and fact of cancellation of any such bonds.j describing 
the same by their number and series. Until so exchanged said ex¬ 
changeable bonds shall in all respects be entitled to thje lien and 
security of these presents as bonds issued and certified |hereunder, 
and interest when and as payable shall be paid! upon the 
106 coupons attached thereto. As long as any such exchangeable 
bonds are outstanding, a corresponding amount ini face value 
of new bonds when the same shall have been prepared for |issue, shall 
be withheld from certification by the trustee. 

Section 9. The power company shall have the right tjo appoint, 
with the approval of the trustee, by an instrument or instruments 
in writing, which shall be duly recorded in the office of the county 
recorder of each county or city and county in each Stat<j> in which 
this trust indenture shall be recorded, one or more cotrustees or 
registrars residing outside of the State of California: provided, how¬ 
ever. that the rights and powers of every 1 such cotrustee dr registrar 
shall be limited to the receipt for the purpose of exchange and to the 
exchange of bonds issued hereunder, to the certification of! registered 
bonds for the purpose of such exchange, and to the registration of 
bonds issued hereunder and to the payment of interest <|n coupons 
under such terms and conditions, not inconsistent with the 
of this trust indenture, as may be prescribed by the Power 
and approved by the trustee. 

Section 10 . The holder of any bond, the denomination of which 
is a multiple of $1,000, may exchange such bond with all immatured 
•coupons attached for bonds of the denomination of $1,000 each with 


provisions 

Company 
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all unmanured coupons attached of the same series as and aggregate 
face value of the bond surrendered. 


Upon the surrender for exchange of such bond to the trustee, 
and in every case of such exchange the trustee, shall forthwith can¬ 
cel the surrendered bond and coupons attached thereto, and 
107 shall deliver the same to the power company, or its order. 

Upon any such exchange the power company may make a 
charge therefor sufficient to reimburse it for any stamp or other tax 
or governmental charge required to be paid by the power company, 
and in addition mav charge a sum not exceeding one dollar for each 
bond issued upon any such exchange which shall be paid by the party 
requesting such exchange as a condition precedent to the exercise 
of the privilege conferred by this section. 

Section 1 i. Until the engraved or lithographed bonds of the power 
company, to be at any time issued under and secured by this inden¬ 
ture. can be prepared and executed, the power company may execute, 
and the trustee mav certifv and deliver in lieu of such engraved or 
lithographed bonds, and subject to the same provisions, limitations, 
and conditions, temporary printed or typewritten bonds of any 
denomination, but otherwise substantially of the purport of the bond 
hereinbefore set forth, it being expressly agreed that the power com¬ 
pany may execute and the trustee may certify and deliver in lieu 


and upon cancellation of any temporary bonds previously issued 
under this section, other temporary bonds in other denominations 
but of the same aggregate face value. 

The power company covenants that engraved or lithographed 
bonds in an aggregate amount equal to any and all temporary bonds 
which mav be issued and outstanding hereunder, shall, without un¬ 


necessary delay, be prepared and executed by the power corn- 
108 pany and delivered to the trustee, and said trustee shall certify 
and deliver such engraved or lithographed bonds from time 
to time in exchange for an equal amount of such temporary bonds 
when presented for exchange. 

Until so exchanged for engraved or lithographed bonds, or for 
other temporary bonds as aforesaid, all temporary bonds issued 
under this section shall be entitled to the same security and rights 
as engraved or lithographed bonds, and when so exchanged shall be 
cancelled by the trustee and delivered to the power company upon its 
written order. 


Section 12 . In case any bond or any coupon thereof shall become 
mutilated, lost, or destroyed, the power company, in its discretion, 
may issue, and thereupon the trustee in its discretion shall certify 
and deliver, upon payment by the bondholder of all costs incurred 
by the power company and trustee, a new bond or coupon of like 
tenor and date, bearing the same series letter and serial number 
as the one mutilated or destroyed, in exchange for and upon cancella¬ 
tion of the mutilated bond or coupon, or in lieu of and in substitution 
for the same if lost or destroved. 

Section 13. In case of mutilation, loss, or destruction, the appli¬ 
cant for a substituted bond or coupon shall furnish to the power 
company and to the trustee, evidence satisfactory to them of the loss 
or destruction of such bond or coupon, and shall also furnish 
indemnity satisfactory to both of them in their discretion. 

m/ V 


> 
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Article Two 


ISSUANCE OF BONDS 


company 
knee with 
delivered 


The trustee shall certify the bonds to be issued hereunder and 
deliver the same upon the terms and conditions and limitations in 
this article contained; provided always, however, that the aggregate 
face amount of all bonds at any one time issued and outstanding, 
including bonds reserved for underlying bonds as hereinafter pro¬ 
vided under and by virtue of this indenture, shall not atiany time 
exceed ten million dollars ($10,000,000). 

Section 1 . One million one hundred fifty-one thousand dollars 
($1,151,000.00) in face amount of bonds maturing at suejh time or 
times, bearing interest at such rate or rates not exceeding ieiglit (8) 
percent per annum, and having such redemption price or prices and 
such other terms as the board of directors of the power 
shall by resolution from time to time prescribe in accord 
the provisions hereof, shall be reserved to be issued and 
for the purpose of refunding, exchanging, redeeming, purchasing, 
retiring by exchange or otherwise, or paying at, before, or after 
maturity, or in any other manner taking up. at, before], or after 
maturity, the following securities and obligations referred to in the 
granting clauses hereof and which are hereinafter calletjl “ under¬ 
lying bonds ". to wit: 

(a) Six hundred eighteen thousand dollars ($618.00(1) in face 
amount of the five percent bonds of Rogue River Electric jCompany, 
maturing Julv 1. 1937, secured bv its mortgage dated Julvll. 1907. to 
Guaranty Trust Company of Xew York. State of Xew \oifk. trustee. 

(b) One hundred thirty-five thousand dollars ($135,000) 
110 in face amount of the six percent bonds of Siskiyou Electric 
Power Company, maturing January 1. 1923. secured by its 
mortgage dated December 1. 1902. to Mercantile Trust Company of 
San Francisco. State of California, as trustee, now succeeded by 
Mercantile Trust Company, trustee, and for the redemption of which 
there has been deposited with the trustee under said mortgage one 
hundred thirty-five thousand dollars ($135,000) in face amount of 
the five percent bonds of Siskiyou Electric Power and Light Com¬ 
pany. 

(c) Fifty-three thousand dollars ($53,000) in face amount of the 
five percent bonds of Siskiyou Electric Power and Light Company, 
maturing May 1, 1938. and secured by a mortgage dated May 1, 
1908, to Mercantile Trust Company of San Francisco, trustee, now 
succeeded by Mercantile Trust Company, trustee. Onj? hundred 
thirty-five thousand dollars ($135,000) face value of said issue of 
bonds are on deposit with the trustee of the mortgage described in 
(b) above to redeem $135,000 face value of the bonds outstanding 
under said mortgage. 

(d) Three hundred forty-five thousand dollars ($345,000) in face 
amount of the six percent bonds of Klamath Power Company, matur¬ 
ing on April 1, 1931, and secured by a mortgage dated April 1, 1911, 
to Security Savings and Trust Company of Portland, State of 
Oregon, as trustee. 
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The bonds reserved under the provisions of section 1 of this 
article shall be authenticated and delivered by the trustee only as 
follows: 

Whenever tlie power company shall tender, or cause to be tendered, 
to the trustee, whether before, at. or sifter the maturity, payment or 
redemption thereof, i any of the underlying bonds outstanding as 
aforesaid, with all unmatured coupons, if any. thereto belonging, 
or shall deliver to the trustee a verified statement from the 

111 trustee of any such underlying bond issue setting forth the 
fact that anv such underlying bonds outstanding as afore- 

said with all unmatured coupons have been properly retired or can¬ 
celled and are in the possession of such trustee, the trustee, upon 

surrender to it of the bonds so tendered, or the delivery to it of said 

•/ 

verified statement shall certify and deliver to the power company, 

or on its order, pursuant to a resolution of its board of directors. 

bonds reserved under this section, to a face amount equal to the face 

amount of the underlying bonds so tendered and received by said 

trustee or certified to have been retired and cancelled and in the 

possession of the trustee of the underlying bond issue, as aforesaid. 

of such series and maturity or maturities and bearing such rate or 

rates of interest and having such redemption price or prices and 

other terms as the board of directors of the power company shall 

by resolution prescribe in accordance with the provisions hereof. 

In each instance a (certified copy of the resolution directing the 

issuance of such bonds, and the terms thereof. shall be deposited with 

the trustee. In case any unmatured coupon or coupons belonging 

to such underlying bonds shall be missing at the time of anv such 

• » • 

tender to the trustee, said trustee may. nevertheless, accept such un¬ 
derlying bonds without such missing coupon or coupons, in case 
the said underlying bonds shall have been redeemed, and by the 
provisions of indenture securing the same, such coupons after the 
date of redemption are not collectible, or in case there shall have 
been deposited with the trustee or with the trustee of the indenture 
securing such bonds, for the payment of such missing coupon 

112 or coupons, ah amount of cash equal to the face amount of 
the missing coupon or coupons. 

At anv time or times before, at. or after the maturity of anv under- 
lying bonds, or after anv thereof shall have been duly called for 
redemption, and before the same shall have been redeemed, the power 
company may sell bonds reserved under the provisions of this section 
1 in order to provide in whole, or in part, the means wherewith to 
pay. redeem, or purchase any of such underlying bonds as shall then 
be issued and outstanding and as shall have matured, or are to 
mature, or shall have been called for redemption, and upon the 
written order of the power company, pursuant to a resolution of its 
board of directors specifying the amount thereof, the series, maturity 
or maturitis. rate or rates of interest, redemption price or prices, and 
other terms as herein provided, the trustee shall authenticate and 
deliver to the power company, or its order, bonds secured hereby and 
reserved as provided in this section, in aggregate principal amount 
equal to the face amount of such underlying bonds as shall have 
matured, or are to mature, or shall have been called for redemption 
as aforesaid, provided that simultaneously there shall be deposited 
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with the trustee an amount of money equal to the face value of the 
bonds so to be authenticated and delivered. In each instance a certi¬ 
fied copy of such resolution shall be deposited with the trustee. Out 
of any moneys so deposited the trustee shall, upon demand of the 
power company, and upon delivery to said trustee of any su|ch under¬ 
lying bonds with all unmatured coupons, if any thereto belong- 
113 ing, or a verified statement as above provided of tljie trustee 
of such underlying bond issue, pay to the power company a 
sum equal to the face value of the underlying bonds so delivered, or 
certified, as above provided, by the trustee of such underlying bond 
issue to have been retired or canceled and in such trustee’s Possession 
as aforesaid. 

The power company may, pursuant to the resolution of its board of 
directors, from time to time, execute and deliver to the trustee, bonds 


not exceeding in face amount the face amount of the underlying 

bonds then issued and outstanding which shall be of such Series and 

» 

maturity or maturities and bear such rate or rates of interest and 
have such redemption price or prices and other terms asjthe board 
of directors of the power company shall prescribe in accordance with 
the provisions of this indenture for the purpose of exchanging said 
bonds for the issued and outstanding underiving bonds hereinabove 
described. The trustee shall retain the bonds so deposited in escrow 
and thereafter from time to time shall certify and deliver such bonds 
to the respective owners or holders of said underlying bonds on 
demand therefor, in such amounts and at such times as map be neces¬ 
sary to meet such demand or demands for the purpose of exchanging, 
at. before, or after maturity, said bonds issued hereunder for said 
underiving bonds, and the owners and holders of said iknderlving 
bonds shall be thereby given the right and privilege of exchanging 
such underlying bonds for power company bonds deposited here¬ 
under for such purpose, in accordance with the term's and con- 
114 ditions herein set forth and the trustee shall, upon demand of 
any said owner or holder of anv such underlying bond or 
bonds, effect such exchange as aforesaid, provided that before such 
exchange is made by said trustee, the underlying bonds Offered for 
exchange to the trustee shall be accompanied by and presented with 
all unmatured interest coupons belonging or appertaining to each 
underlying bond presented for exchange, and provided further, that 
the statute of limitations shall not have barred the payment of the 
principal and interest due thereon. Provided always, however, that 
all underlying bonds of anv one underlying mortgage shall be ex- 
changeable only for bonds issued and deposited in escrow hereunder 
of the same series, but the several underlying bond issues may be as 
to each issue exchangeable for bonds hereunder of different series, 
and the resolution of the board of directors of the powet company 
shall designate as to each underlying bond issue for which series of 
bonds deposited hereunder the same may be exchangeable. 

The power company may, upon resolution of its board of directors, 
certified and delivered to the trustee, at any time after the deposit of 
bonds, as hereinabove set forth, withdraw such bonds as may not up 
to that time have been certified and issud by the trustee fpr the pur¬ 
poses of exchange as above specified and substitute in ljeu of said 
bonds other bonds of different series upon the terms above 'prescribed. 


56 GUY T. HELVERIN J G VS. THE CALIFORNIA OREGON POWER CO. 


or the power company may withdraw such bonds remaining without 
substituting any other bonds in lieu thereof, in either of which events 
such withdrawal shall constitute a revocation of the right to 

115 exchange as to the underlying bonds which up to such time 
have not been exchanged for bonds issued and deposited in 

escrow hereunder. 

Whenever anv of said underiving bonds shall be refunded, ex- 
changed, redeemed, purchased, or paid as provided in this section 1 
of this article, and such bonds shall be delivered to the trustee here¬ 
under. said trustee shall deliver any and all of said underlying 
bonds so delivered to it. to the trustee of such underlying bonds, to 
be retired or cancelled under the provisions of the deed of trust or 
mortgage under which said bonds were issued, and said trustee here- 
under shall pocure from the trustee of such underlying bonds, a good 
and sufficient certified statement in duplicate as to the proper retire¬ 
ment or cancellation of said bonds, one of which certified statements 
shall be delivered to said power company, and the other of which 
certified statements shall be retained by the trustee hereunder for use 
of said trustee. 

Any and all bonds of the power company which shall be with¬ 
drawn from exchange as above provided or which shall remain in 
the possession of the 1 trustee for the purposes of exchange as above 
specified, after the retirement and cancellation of all of the aforesaid 
underlying bonds, shall be held by the trustee pending certification 
and delivery as otherwise herein provided or shall be cancelled by the 
trustee and redelivered to the power company with the same effect 
as if they had never been executed and delivered by the power com¬ 
pany to the trustee. 

Whenever all of said underlying bonds shall have been taken 

116 up and cancelled as contemplated hereby, any of the bonds 
reserved undef this section which shall remain unissued may 

be authenticated, issued, and delivered in accordance with the pro¬ 
visions of section 3 of this article. 

The amount of anv underlying bonds outstanding at anv time shall 
be evidenced to the trustee hereunder by a certificate of the power 
company, signed by 'its president or vice president and secretary or 
assistant secretary under its corporate seal, which certificate shall be 
accompanied by a certificate or certificates of the respective trustee or 
trustees of the mortgages or trust agreements under which the under- 
lying bonds at the time outstanding were respectively issued, stating 
the amount of such •'underlying bonds so outstanding. Such certifi- 
cates may be accepted by said trustee hereunder as conclusive evidence 
of the outstanding amounts of said underlying bonds at the time 
referred to in said certificate. 

Section 2. One million eight hundred forty-nine thousand ($1,- 
849.0(X)) dollars in face amount of bonds, and no more, in any number 
of series, of such maturity or maturities and bearing interest at such 
rate or rates not exceeding eight (8) percent per annum and having 
such redemption price or prices and other terms as the board of 
directors of the power company shall by resolution from time to 
time prescribe, in accordance with the terms hereof, shall, at any 
time, and from time to time after the execution of this indenture 
without any further action upon the part of the power company be 
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authenticated by the trustee and delivered to the power com- 

117 pany upon written order of the president or vice president 
and secretary or assistant secretary of the power company in 

such amounts as mav be designated in such orders. No bonds shall 
be certified and delivered hereunder until a certified copy oi the reso¬ 
lution of the board of directors of the power company fixing the terms 
thereof in accordance with the provisions hereof shall ha vie been de¬ 
livered to the trustee. 

Section 3. Bonds in the face amount of seven million dollars ($7,- 
000 .000). being the remainder of bonds not specifically reserved and 
provided to be issued under the provisions of sections 1 and 2 of this 
article, and. in addition thereto bonds in the face amount equal to 
the face amount of bonds provided under said section 1 to be issued 
under this section 3, shall be certified and delivered by the trustee, 
from time to time subject to the restrictions hereinafter in this section 
provided. The bonds so issued hereunder may be of one or more 
series having such maturity or maturities, bearing interest at such 
rate or rates not exceeding eight (8) percent per annum, and having 
such redemption price or prices and such other terms as the board 
of directors of the power company shall by resolution from time to 
time prescribe in accordance with the provisions of this indenture 
and shall be certified and issued by said trustee to a principal amount 
or amounts not exceeding in the aggregate seventy-five (75) per 
centum of the actual and reasonable expenditures made by i the power 
company subsequent to February 1. 1921. for additions }o and ex¬ 
tensions. improvements, and betterments of the property, plants, and 
equipment of the power company, or any subsidiary corpora- 

118 tion (as defined in section 26 of article eleven hereof), includ¬ 
ing the acquiring, constructing, extension, improvement, better¬ 
ment, or equipping of additional property by the power company 
or by a subsidiary corporation. 

The moneys expended or advanced by the power company, or by 
any subsidiary corporation, for any of the aforesaid purposes, may 
be derived by the power company, or by such subsidiary corporation, 
from income, the sale of bonds secured hereby or from any other 
source whatsoever not by the terms hereof expressly accepted. 

Additions and extensions mav include: 

(a) Renewals or replacements of property, but only to the extent 
that the cost of such renewals or replacements shall exceed the orig¬ 
inal cost to the power company or the subsidiary corporation as the 
case may be of the property renewed or replaced: 

(b) The plants, properties, and equipment of another corpora¬ 
tion owning and operating and electric, gas, water, or railway system, 
or any such system or systems located in the same territory as, or in 
territory adjacent to, that in which is located the property owned by 
the power company or any of its subsidiary corporations, and ac¬ 
quired as an entirety or substantially as an entirety by jthe power 
company, or by a subsidiary corporation. 

(c) Not less than ninety-five percent (95%) of each cjass of the 
issued and outstanding capital stock acquired by the powet* company 

in any other corporation which, by virtue of such acquisition, 

119 would become a subsidiary corporation as defined in section 
26 of article eleven of this indenture. 
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As to all plants, properties, and equipment purchased, constructed, 
or acquired by the power company or by any subsidiary corporation, 
extensions and additions shall include only such plants, properties, 
and equipment as appertain to or are customarily used in the con¬ 
struction or operation of electric. gas. water, or railway systems. 

The restrictions under which bonds shall be from time to time 
authenticated and delivered under this section are as follows: 

(1) Before certifying 1 and delivering bonds under the provisions 
of this section, there shall be delivered to the trustee a certified copy 
of a resolution of the board of directors of the power company call¬ 
ing for the authentication and delivery of a specified amount of such 
bonds, not greater than the amount then issuable under this section 
of such series and maturitv or maturities and bearing interest at 
such rate or rates, and having such redemption price or prices, and 
such other terms, as the board of directors of the power company 
shall in said resolution prescribe in accordance with the provisions 
hereof. 

(2) In every instance before authenticating and delivering any 
of the bonds reserved under this section, the trustee shall require the 
power company to furnish in addition to such resolution of its board 
of directors, a certificate or certificates, signed by the president or 
vice president, and by its chief engineer, or other officer or employee 

of the power company performing equivalent duties, stating 
120 (a) That specified amounts of money have been actually 

expended by the power company or a subsidiary corporation 
(naming it) for some one or more of the purposes authorized by this 
section, briefly describing the particular additions to. extensions, 
improvements, and betterments of the property of the power com¬ 
pany. or of any subsidiary corporation (naming it) or the additional 
property acquired, constructed, or equipped by the power company 
or any subsidiary corporation and specifying the amount of money 
actually expended for each of said purposes. 

(b) That the amount of money actually expended in any case for 
such additions, extensions, improvements, betterments, or additional 
property, is not in excess of the fair value of the property acquired, 
or the work done: that none of such expenditures was included in 
any previous certificate furnished under this section, section 3 of 
article four, or section 17 of article five, or article six hereof: and 


that the expenditures so made have not been reported, and will not 
be reported, and under the classification of expenditures customarily 
employed by power companies similarly situated, should not be 
reported or treated as expenditures for operation, maintenance, or 
depreciation. 

In case of any application for the delivery of bonds on account of 
additions, extensions, or acquisition, equipping, or construction of 
additional property, such certificate shall further state 

(c) Whether any such additional property so acquired is known 
or believed to be subject to any lien or charge (including deferred 
installments of the purchase price thereof, but excluding the unde¬ 
termined liens or charges incident to construction and the lien of this 
indenture, and of anv of the mortgages securing underiving bonds 
upon the property) and, if so, the liens of such nature existing 
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121 thereon, or which on the acquisition thereof will attach, and 
such certificates shall briefly describe and specify the amount 

of every lien or charge required to be certified as aforesaid, and 
known or believed to exist and attaching, or to attach thereto. 

(3) In case of application for certification and delivery of bonds 
on account of the making of additions, extensions, improvements, 
or betterments to the plants, property, or equipment of any sub¬ 
sidiary corporation, or on account of the acquisition by the power 
company of the shares of the capital stock of any corporation then 
becoming a subsidiary corporation, such certificate shall, in addition 
to tlie name of said subsidiary corporation, further state: 

(d) The amount of the total subscribed or issued and outstanding 
capital stock of such subsidiary corporation and the jimount of 
shares of stock therein of each class, and (1) in the case oij additions, 
extensions, improvements, or betterments to the plants, property, or 
equipment of any subsidiary corporation, the amount of snares of 
capital stock therein, certificates where for shall then be upon deposit 
with the trustee and pledged hereunder; or (2) in ci)ise of the 
acquisition of shares of stock of a company then becoming a sub¬ 
sidiary corporation, that such stock constitutes at least ininetv-five 
percent (95%) of the stock of each class of such corporation then 
subscribed or issued and outstanding. 

And in every such case prior to the certification or delivery of 
bonds so applied for there shall be delivered to the trustee and 
pledged hereunder, any and all certificates representing at least 
ninety-five percent (95%) of the shares of capital stock of 

122 each class of the subsidiary corporation then subscribed or 
issued and outstanding: and also, there shall be delivered to 

and pledged with the trustee notes, bonds, or other monley obliga¬ 
tions of such subsidiary corporation aggregating at their face value 
not less than the face value of the bonds, secured hereby ijssuable in 
such case hereunder. Such notes, bonds, or other obligations of 
the subsidiary corporation shall be secured by its mortgage or deed 
of trust constituting a first lien upon all of its property and the 
power company shall furnish the written opinion of counsel accept¬ 
able to the trustee to the effect that such mortgage or dee[l of trust 
constitutes such lien, and such bonds shall be payable either on 
demand or on or prior to the earliest maturity of the bonds certified 
and delivered under this indenture against the delivery of the bonds 
of such subsidiary corporation as above provided. Such bonds shall 
bear a rate or rates of interest not less than five percent (5%) per 
annum. 

(4) In case the application is for the certification of bonds in 
respect to the acquisition of not less than ninety-five perceht (95%) 
of the subscribed or issued and outstanding capital stock of each 
class of any other corporation so as to make such corporation a 
subsidiary corporation as herein defined and limited, no bcinds shall 
be issued under any of the provisions of this section 3 on ajccount of 
the acquisition of such shares of capital stock to a principal amount 
in excess of seventy-five percent (75%) of the fair valqe of the 
physical property of such corporation as set forth in a certificate of 
a person appointed by the power company and approved by the 
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123 trustee, stating- the fair value of the physical property of such 
subsidiary corporation after making due allowance for 
depreciation. 

(5) In case the application is for the certification of bonds in 
respect to the acquisition of not less than ninety-five percent (95%) 
of the subscribed or issued and outstanding capital stock of each 
class of any other corporation, so as to make such corporation a 
subsidiary corporation, as herein defined and limited, or in case the 
application is for the certification of bonds in respect to the acquisi¬ 
tion of any property, and such property, or the plants, properties, 
and equipment of such subsidiary corporation, or any part thereof, 
shall be subject to any existing lien or encumbrance, the power com¬ 
pany covenants it will forthwith file with the trustee, in addition to 
the other certificates herein required. (1) a certificate of the president 
or a vice president, and the secretary or assistant secretary of the 
power company under its corporate seal, stating that the power 
company lias made such acquisition and specifying the principal 
amount of the bonds or other obligations or evidences of indebted¬ 


ness secured by any such existing lien, and (2) a certificate of a 
person appointed by the power company and approved by the trustee 
stating the fair value of such property or the fair value of the 
physical properties of such subsidiary corporation (as the case may 
be), after making due allowance for depreciation. 

The principal amount of bonds issuable hereunder in respect to any 
such acquisition in this clause (5) specified shall not be greater than 
the amount by which seventy-five percent (75%) of such fair 
124 value of such property (or of the principal amount of the 
bonds or otherobligations or evidences of indebtedness secured 
by such existing lieh plus the actual expenditures made for such 
acquisition, if the total of said amounts shall be less than such fan- 
value) shall exceed the principal amount of such bonds or other 
obligations or evidences of indebtedness. Bonds in addition herebv 
secured to a principal amount equal to the face value of such bonds or 
other obligations or evidences of indebtedness shall be reserved, to 
be issued from time to time on account of the acquisition or retire¬ 
ment of such bonds or other obligations or evidences of indebtedness, 
provided, that in case the amount of the bonds or other obligations 
or evidences of indebtedness secured by such lien shall exceed seventy- 
five percent (75%) of the fair value of such property (or the cost 
to the company of such property, if less than such fair value), no 
further bonds shall be issuable under the provisions of this inden¬ 
ture. and no bonds hereby secured shall be reserved to purchase or 
retire such bonds or other obligations or evidences of indebtedness 
unless and until such excess has been absorbed by either the retire¬ 
ment and cancellation of bonds or other obligations or evidences of 
indebtedness established by evidence satisfactory to the trustee, or 
additional expenditures for extensions and additions evidenced to 
the trustee as provided in and subject to the limitations and condi¬ 
tions of section 3 of this article. No bonds hereby secured shall be 
issued in respect to such retirement and cancellation or on account of 


such additional expenditures, nor shall any such additional 
125 expenditures be included in any order for the withdrawal of 
cash under any of the provisions of this indenture. 
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(G) In every instance before certifying or delivering any bonds 
under this section 3 for any of the purposes herein provided, the 
trustee shall require the power company to furnish, and there shall 
be delivered by it to said trustee, a certificate signed by itsl president 
or vice president, and its secretary or assistant secretary, showing 
by proper statements of fact, in such detail as the trustee in its 
discretion may require or accept as sufficient, subject to itj> rights to 
make further inquiry as provided in section 5 of this article, that the 
net income of the power company for the period of twelve months 
ending sixty davs before the first dav of the then current month has 
been at least one and three-quarters times the sum of the annual 
interest upon (1) all bonds secured by this indenture w! 


hich shall 

then be outstanding. (2) all bonds to be secured hereby in contem- 

certificate 
ing bonds 


plation of the certification and delivery whereof such 
should be required or furnished, and (3) all of the underhj 
then issued and outstanding, and all other bonds or evidences of 
indebtedness secured by a lien or liens prior to that of this!indenture 
on the mortgaged property or any part thereof. 

(T) The power company shall execute or cause to be executed any 
conveyance or instruments for further assurance that ma\1 
sary effectually to subject to the lien and operation of this 
any additional property so acquired by the power 


12 G and also the power company shall furnish the written opinion 


of counsel acceptable to the trustee to the effect 


that such 


be neces- 
indenture 
company. 


conveyances or other instruments are sufficient for such purposes or 
that no conveyance or instrument for further assurance is necessary 
for the purposes aforesaid. 

(8) Before authenticating or delivering any bond under this sec¬ 
tion. there shall be furnished the trustee either a certified copy of 
such order, authorization or approval of such commission, official or 
officials, as may have jurisdiction in the premises, and ais may be 
required by law to make the bonds as applied for. the duljy author¬ 
ized, binding and legal obligation of the power company, or in the 
alternative, the opinion of counsel satisfactory to said trustee that 
no such order, authorization, or approval is required by jlaw. 

(9) Subject to the foregoing restrictions, whenever the trustee 
shall have received the certificates and copies of resolution^ required 
under the provisions of this section, said trustee shall certify and 
deliver to the power company, or to its order, on the basis of one 
thousand dollars ($1000.00) in face amount of bonds :or every 
thirteen hundred and thirty-three and 33/100 dollars ($1333.33) of 
money stated in the certificate hereinbefore mentioned in clause num¬ 
bered (2) of this section, to have been actually expended for one or 
more of the purposes hereinbefore set fortli and authorized in this 
section, subject, however, to the provisions of clauses numbered (4 

and 5) of this section. 

127 Section 4. The power company shall have the continuing 

right at anv time and from time to time to surrender or cause 
to be surrendered to the trustee all of the outstanding bonds of one 
or more series and unmatured coupons for interest thereon and 
thereupon, or in case the power company shall deposit jwitli the 
trustee, an amount in cash sufficient for the purpose of redeeming in 
the manner in article three provided or of paying or retiring at 
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maturity all of Mich 1 bonds at the time outstanding, bonds of one or 
more series shall at any time and from time to time be certified and 
delivered to the power company by the trustee to a face amount 
not exceeding the face amount of the bonds so surrendered or to 
be so redeemed or retired upon the receipt by said trustee of the 
written order of the power company, signed by its president or vice 
president and secretary or assistant secretary under its corporate seal, 
accompanied by a certified copy of a resolution of the board of 
directors of the power company, authorizing such order and deter¬ 
mining and specifying, subject to the provisions of this indenture, 
the maturity or maturities, rate or rates oi interests per annum, the 
redemption price or prices of the bonds so to be issued and such other 
terms thereof as the board of directors may perseribe in accordance 
with the provisions of this indenture. In no event, however, shall 
any bonds be certified and delivered as in tills section 4 provided 
for bonds retired, redeemed, or paid with moneys from the sinking 
fund herein provided. 

Section .*>. The written orders, resolutions, certificates, state- 
128 ments and opinions provided for in this article may be 
received bv the trustee a> conclusive evidence of anvthing 

• > » v_.- 

appertaining to the right to authenticate and deliver bonds pursuant 
to this article and shall be deemed and taken to be full authoritv 

«V 

and protection to the said trustee for its authenication and deliverv 

t • 

of such bonds umkh* the foregoing provisions of this article and 
for all action or noiiaction bv said trustee on the faith thereof. The 
trustee, however, before authenticating or delivering any bonds upon 
the faith of any certificate furnished under provisions of clause (G) 
of section •» of this article mav. but shall not be required to. make 
further inquiry with regard to any statements therein concerning 
the net income of the power company. If said trustee shall deter¬ 
mine to make such further inquiry, it shall be entitled to examine 
the books and records of the power company through any agent 
whom it may select. The reasonable expenses of every such examina¬ 
tion shall be paid by the power company, and until paid shall be 
secured by the lien of this indenture. Unless satisfied as to the truth 
and accuracy of the statements so investigated said trustee shall not 
be obliged to accept the certificate containing them or to authenti¬ 
cate or deliver any bonds upon the faith thereof. 

Anv certificate required bv this article mav also state anv other 
• » • • • 

fact in addition to the facts expressly required to be stated therein, 
that may be pertihent to the right to issue and certify bonds 
hereunder. 

Section 6 . The term ** net income ” as used in this article shall 


not be deemed to be the amount remaining after deducting 
129 from the gross income from the operation of the plants and 
properties owned by the power company and its subsidiaries, 
if there be any such at the time of the application for the certifica¬ 
tion of bonds, all operating expenses, including charges on account 
of taxes, governmental charges, insurance and rentals, and proper 
and customary charges for current repairs and maintenance. 

Section 7. The trustee shall certify and deliver to the power com¬ 
pany. or its order, at any time on demand and upon compliance with 
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clauses (6) and (8) of section 3 of this article two bonds secured by 
this indenture upon the payment in cash to said trustee o r the face 
value of such bonds and upon delivery to said trustee of Resolution 
of the board of directors authorizing the deposit of such money and 
the execution and authentication and delivery* bv said trustee of bonds 
hereunder specifying the maturity or maturities, rate or rates of 
interest, redemption prices and other terms prescribed by said reso¬ 
lution in accordance with the provisions hereof; such moneys so 
deposited shall be held by said trustee as part of the mortgaged 
property, and thereafter, so long as any such money shall remain 
on deposit with said trustee, whenever the power company shall 
become entitled to the delivery* of a bond under anv of the provisions 
of section 3 of this article other than clauses (G) and (8) aforesaid, 
said trustee shall pay over to the power company or uponjits order, 
evidenced as aforesaid by a resolution of its board of directors, in 
lieu of each bond to the delivery of which the power company may 
then be so entitled, a sum in money equal to the j principle 
130 amount of one such bond plus the interest, if any. a|ccrued on 

provided 
i cash the 
ction 3 of 
ivings and 
struments 


?uch sum while on deposit with the said trustee; 
always however that before the trustee pay over any sucl 
power company shall except as to clauses (G) and (8) of sc 
this article two, make the appropriate and respective sho 
furnish the appropriate and respective certificates and ii 
required under the provisions of this article two with respect to the 
certification and delivery of bonds with such variations therein as 
shall be pertinent to the payment of cash. Until withdrawn, such 
money shall draw interest at the current rate paid by the said trustee 
upon similar funds held by it on deposit. 

Section 8. Before any bonds shall be certified and delivered to 
the power company by the trustee under the provisions of tjliis article 
two there must be deposited with said trustee a certificate of the power 
company, signed by its president or vice president and secrtary or 
assistant secretary, stating that the power company is not to the 
knowledge of the signers in default in the observance or performance 
of anv of the covenants, agreements, or conditions of this indenture, 


or of anv of the underiving mortgages hereinabove 
described. 

Article Three 


pecifically 


REDEMPTION OF RONDS 


Section 1 . Upon the giving and advertisement by the power com¬ 
pany or the trustee of notice as in this article provided, [the power 
company at its option may from time to time on any interest 
131 payment date in accordance with the terms of the bdnds issued 
hereunder, redeem all or any of such bonds which by their 
terms may be redeemed at the redemption prices specified therein 
respectively, including accrued interest to the redemption! day. pro¬ 
vided that in case of a redemption of a part only of the bonds, the 
particular bonds to be redeemed shall be selected by the trijstee by lot 
in such manner as it may deem proper, and it shall certify to the 
series and numbers of the bonds so drawn. In the event "that the 


51146—:m 
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power company elects at any time to redeem less than all the bonds 
then outstanding hereunder, it may designate one or more series from 
which the redemption should be made, and if more than one series 
be designated, the face amount of bonds to be redeemed in each series. 

Section 2 . The amount in par value of the bonds to be so called 
for prior payment and redemption, and in case of the redemption 
of a part only of the bonds, the particular series from which said 
bonds are to be redeemed, and if bonds of more than one series are 
to be redeemed, the face amount of bonds of each series to be 


redeemed, shall be determined by a resolution of the board of direc¬ 
tors of the power company, and a certified copy of such resolution 
shall be delivered to the trustee prior to the publication of the notice 
hereinafter provided for. The trustee shall not be required to make 
such call for prior payment or redemption of said bonds, or any 
of them, under the provisions of this article unless the trustee shall 
at the time have in its hands, applicable for the special purpose of 
paying and redeeming the bonds so to be called for prior 
132 payment, a stun of money sufficient to pay and redeem such 
bonds at the redemption prices therein respectively specified. 
Upon the delivery of said resolution of the power company to the 
trustee, the trustee or the power company may forthwith call the 
bonds to be redeemed bv a notice published weekly bv the trustee 
for a period of at least sixty (00) days prior to the date fixed and 
stated in such notice for payment and redemption of such bonds, in 


some newspaper of general circulation published in the city and 
countv of San Francisco. State of California, and shall mail at least 


thirty (30) days prior to the date fixed for redemption a copy of 
said notice to the several registered holders, if any there then be. of 
the bonds to be redeemed, as their names appear on the books of 
the registrar, each enclosed in a sealed envelope with postage thereon 
fully prepaid, addressed to them at their respective addresses as the 
same shall appear, if at all. on the books of the said trustee or any 
registrar of bonds hereunder. If all of the bonds then issued and 
outstanding hereunder are so called for prior payment or redemption, 
such notice shall so state, but if less than all of said outstanding 
bonds are so called, such notice shall give the resjactive series and 
numbers of the bonds called and in either case shall state the place 
of payment, which shall be the office of the trustee and date thereof 
(which shall not be more than eighty (80) days from the first publi¬ 
cation of the notice) and that after the date fixed for payment in 
such notice, all interest upon the bonds so called will cease, unless 
payment of the same shall be refused upon their presentation 
133 for payment pursuant to such notice. In case any question 
shall arise as to whether any notice above provided shall have 
been sufficiently given, such question shall be decided by the trustee 


in its discretion 


and the decision of 


said trustee shall be final and 


binding upon all parties in interest. 

Section 3. All bonds redeemed hereunder shall be cancelled by 
the trustee and delivered to the power company. 

Section 4. Pavment of any bond redeemed hereunder shall be 
made to the bearer of the bond, or if the bonds be registered, then to 
the registered holder, or his assigns. When anv bond shall have 
been called for prior payment or redemption, the trustee shall not 
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pay the coupon appertaining to such bond, and which will! fall due 
on the date fixed for the redemption of such bond, unless ^he bond 
also shall be presented for redemption. 

Section 5. If. after any bond has been called in for redemption 
as aforesaid, the same shall not be presented for redemption and 
redeemed within thirty (30) days after the date fixed therefor in 
the notice of redemption, the trustee shall from the funds held by 
it for the redemption of bonds set apart to the credit of sijch bond, 
designating it by the series and number thereof, a sum of llnoney as 
aforesaid equal to the amount payable for the redemption of the 
said bond, as hereinbefore provided, which deposit shall be in full 
payment of the said bond and all interest thereon as between the 
power company and the holder of the said bond, and thereupon 
134 and thereafter, the said bond and interest thereon shall be 
excluded from participation in the lien and security afforded 
by these presents, and the holder of the said bond shall look for the 
payment of the said bond and interest thereon solely to tlje money 
so deposited, and the money so deposited shall be held byj the said 
trustee, to the credit and for the payment of the said bond. ;jmd shall 
be paid by the said trustee, to the holder of the said bond, upon the 
presentation and delivery to it of siu-h bond, together with all the 
outstanding interest coupons thereto belonging. Upon any moneys 
so deposited, the said trustee shall not be obliged to pay interest. 

Article Four 


SINKING FUND AND SPECIAL TRUST FUND 

Section 1 . The power company covenants that it will, for the fur¬ 
ther security of the bonds secured hereby, deposit in a sinking fund 
with Mercantile Trust Company, trustee, on the first day of May, in 
each year, beginning with the year 19*2*2, cash equal to two percent of 
(1) the aggregate face value of all bonds of the power company 
which shall at that time be issued and outstanding hereundej*, (2) ail 
underlying bonds as specified in section 1 of article two which shall 
at that time be issued and outstanding, and (3) bonds, obligations, 
or evidences of indebtedness secured by lien prior to that of this 
indenture upon any part of the mortgaged property, and for the 
retirement of which bonds hereby secured are reserved, as provided 
in clause (5) of section 3 of article two of this indenture but 
135 excluding: (a) all bonds previously called for redemption 
under the provisions of article three of this indenture br under 
the provisions of any of the underlying mortgages, (b) konds se¬ 
cured hereby which are deposited with the trustee to be exchanged 
for underlying bonds, and (c) underlying bonds held by the trustee 
of the underlying mortgage or trust deed securing said bonds. 

Section 2. One third of all sums of money paid into the sinking 
fund, and all sums which may be added thereto as provided in sec¬ 
tion 3 of this article, together with all accumulations of interest 
thereon, if any, shall be applied by the trustee for the putchase or 
redemption of bonds secured hereby as follows: 

Within ten (10) days after the date of the deposit of the [sinking- 
fund payment with said trustee in each year, said trustee shall adver- 
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ti^e daily (holidays and Sundays excepted) for a period of at least 
ten (10) days, in some newspaper of general circulation published 
in the city and county of San Francisco. State of California, a notice 
calling for offers on the 25th dav of May for the sale to it on the 
next succeeding tenth day of June of so many of the power company 
bonds of the several series then outstanding, as above provided, as 
may be required to absorb the moneys then in the sinking fund which 
the trustee is authorized to use for the purposes in this section speci¬ 
fied. The trustee, if any offer or offers shall be received for the sale 
to it of bonds of the power company secured hereunder at a price 
not exceeding the redemption price fixed in the bonds offered. 

136 and accrued interest to said date, shall accept the lowest offer 
or offers so made (meaning the bonds offered to yield the 

highest rate of return, as established by bond tables in general use by 
bankers at that time) and shall forthwith purchase with the moneys 
herein provided for that purpose so many of said bonds of the several 
series outstanding as; may be required to absorb or utilize such sink¬ 
ing fund. Should there be two or more proposals at the same price 
aggregating more than the amount which the trustee has available 
for investment after having accepted all proposals at the lowest price 
or prices such proposals shall, if possible under their terms, be ac¬ 
cepted pro rata. The trustee shall have the right to reject any or 
all proposals in whole or in part, if it can, at the time of opening 
said proposals, purchase the requisite amount of said bonds or any 
part thereof at a lower price. If upon any such advertisement being 
made no offers to sell bonds at or below the redemption price thereof 
and accrued interest be made, or if such proposal or proposals shall 
not be sufficient to absorb the sums then in its hands available for 
such purpose, and if said trustee shall be at such time unable other¬ 
wise to purchase the requisite amount of bonds at a price not exceed¬ 
ing the redemption price thereof, plus accrued interest, said trustee 
shall draw by lot. in such manner as it may deem proper, bonds of 
such one or more series as by resolution the board of directors of the 
power company, or in default of any action by said board of direc¬ 
tors. the trustee in its discretion shall determine, which at the re¬ 
demption price thereof shall be sufficient to absorb as near 

137 as mav be the sum then in the sinking fund available for such 
purpose, and said trustee shall give notice of the series and 

numbers of the bonds so drawn for purchase by the sinking fund in 
the same manner as provided for the redemption of bonds by the 
power company in article three hereof. 

The bonds so drawn for redemption hereunder shall be redeemable 
at the aforesaid office of the trustee at the redemption price thereof, 
and accrued interest, in the same manner and the calling for redemp¬ 
tion thereof shall have the same effect and consequences as in the 
case of the redemption of bonds under the provisions of article 
three hereof. 


Section 3. The remaining two thirds of all sums of money paid 
into the sinking fund shall forthwith be held by the trustee in a 
special trust fund, and shall be paid over by said trustee from time 
to time upon the order of the power company signed by its president 
or vice president and secretary or assistant secretary, in the manner 
and upon the same conditions, restrictions, and limitations defined 
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and provided in section 3 of article two of this indenture relating: to 
the issuance of bonds, except that cash may be withdrawn foif the full 
amount of the expenditures, extensions, and additions made, and 
without regard to the restrictions as to earnings contained in article 
two of this indenture: provided always, however, that node of the 
expenditures or liabilities for which such moneys are paid snail have 
been included in any previous certificate furnished under Section 3 
of article two. or been paid or reimbursed or provided for out 
138 of anv bond or the proceeds of any bond or out of any moneys 
received by the power company under any provision's of this 
indenture. 

Section 4. If the mortgaged property shall be sold either under 
the power of sale hereinafter provided, or under the decree of the 
court in a suit for the foreclosure of this indenture, then the sinking 
fund and special trust fund shall be dealt with as part of tjhe mort¬ 
gaged property. 

Section 5. The trustee shall allow such interest upon th{? moneys 
held by it under this article as the trustee shall allow on sijuilar de¬ 
posits of a similar character until applied as herein provided, and 
such interest shall be added to the principal and become part thereof. 

Article Five 


SPECIAL COVENANTS ON PART OF POWER COMPANY j 

Section 1 . The power company hereby covenants and agrees that, 
at all times, until the purchase, payment, or redemption of all the 
bonds issued hereunder and outstanding, as hereinafter provided, it 
will keep an office or agency in the said city and county of San 
Francisco, State of California, where notices and demands herein 
provided for may be served, and will keep the trustee informed in 
writing of the place of such office or agency, or that it will designate 
for such purpose, from time to time, the office of a bank or trust 
company in the said city and county of San Francisco, by !a written 
notice to the trustee. 

Section 2 . The power company covenants and agrees that 
139 it will duly and punctually pay or cause to be pajid to the 
holder or holders of each bond issued hereunder and secured 
hereby, the principal and interest accruing thereon, all in Igold coin 
of the United States of America, of or equal to the present! standard 
of weight and fineness, at the dates and place or places add in the 
manner mentioned in said bond or in the coupons thereto Appertain¬ 
ing or as herein provided, according to the true intent and meaning 
thereof. 

Section 3. All lands, water rights, plants, structures, transmission 
lines, appliances, machinery, tools, all stocks, bonds, and other securi¬ 
ties, all franchises and rights and all property of every kind. real, 
personal, or mixed, as in the granting clauses herein described 
or embraced, or hereby covenanted to be conveyed or pledged to the 
trustee under this indenture, shall immediately, or immedhttely upon 
the acquisition thereof by the power company or hereunder, to the 
extent of such acquisition and without any further covenant or 
assignment, become and be subject to the lien of this indenture as 
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fully and completely as though now owned by the power company 
and specifically described in the granting clauses hereof. 

Section 4. The power company further covenants and agrees that, 
at any time, when requested by the trustee, it will make, execute, 
acknowledge and deliver to the trustee and cause to be properly 
recorded, such deeds, conveyances, endorsements, transfers, and other 
instruments as shall or may be necessary or proper for more fully 
and certainly assuring, vesting in, and confirming to it all the estate 
and property hereby conveyed, endorsed, and transferred, or 

140 intended so to be or more fully to effectuate the intention of 
these presents, ,or more fully to secure the payment of the 

principal and interest,of the bonds issued and to be issued hereunder, 
and the power company shall and will, from time to time, during 
the existence of the trust, make, execute, acknowledge, and deliver 
all such further amendatory, additional, or supplemental instru¬ 
ments and conveyances, as in the opinion of the trustee or its counsel 
may be necessary or proper to facilitate the execution of said trust, 

or to further secure said bonds, all of which amendatorv. additional, 

* • 

or supplemental instruments and conveyances the power company 
agrees to keep properly filed and recorded. 

Section 5. At all times the power company will keep in its books 
a separate list of all parcels and articles of tangible property, both 
real and personal, and of all securities owned by the power company 
and of all property ,and securities owned by each and every of its 
subsidiary companies, if any there be, and upon demand of the trus¬ 
tee in writing it will furnish to the trustee a complete list thereof, 
specifying in the case of each item as nearly as may be whether it 
was acquired previously or subsequently to the execution of this 
indenture and. if acquired subsequently thereto, the source of the 
acquisition thereof, and. from time to time as the trustee may request 
in writing it will furnish to the trustee a corrected list thereof, so 
as to enable the trustee at all times to identify all of the property 
and interests upon which this indenture is a lien, in law or in equity, 
and everything that should be pledged hereunder and to deter- 

141 mine in each case the order of priority of the lien created 
hereby; but the fact that any parcel or piece of property or 

any article shall not be included in such list shall not create any 
presumption that the same is not subject to the lien of this inden¬ 
ture or operate to prevent the lien hereof from attaching thereto 
or to relieve it from the lien hereof. 

Section 6 . The power company covenants and agrees that it will 
forthwith cause this indenture to be recorded wherever any of the 
property presently conveyed hereby is situate, and as new prop¬ 
erty shall be acquired from time to time in places other than those 
places in which the property presently conveyed hereby is situated, 
will cause this indenture to be there recorded, and will at all times 
cause this indenture to be kept and filed as a mortgage and deed of 
trust of real and personal property, in such manner and in all such 
places and do all other acts that may be required by law in order 
to maintain this indenture as a valid and enforceable lien upon all 
of the property of the power company, and to fully protect the 
bondholders and all rights of the trustee. 
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Section 7. The power company covenants and agrees thlat it will 
from time to time duly pay and discharge all taxes, assessments, and 
governmental charges lawfully imposed upon the property, fran¬ 
chises, and premises hereby mortgaged, or of any subsidiary cor¬ 
poration, or upon any part thereof, or upon the income j)r profits 
thereof, the lien of which might or could be held prior ot superior 
to the lien of this indenture, so that the priority of this indenture 
shall be fully preserved in respect of all such property; brovided, 
however, that nothing herein contained shall require the power 

142 company to pay any such tax. assessment, or other Charge so 
long as the validitv thereof shall in good faith be Contested. 

Section 8. The trustee or any one or more of the holders of the 
bonds issued hereunder and outstanding in case default bei made by 
the power company in the payment of any such taxes, assessments, 
or other charges, so lawfully imposed, at its or their obtion. and 
without any impairment of. or prejudice to, its or their rights here¬ 
under, may pay and discharge the same, and the power \ company 
shall, and it hereby covenants and agrees to, repay to saiid trustee, 
or to the said holder or holders of the bonds, as the case iqay be, on 
demand, all amounts expended by it or them for such purpose, 
together with interest thereon at the rate of ten (10) percent per 
annum, from the date of each such payment until repaid, and the 
amounts so paid, with the said interest thereon, shall be and are 
hereby secured, and declared to be a charge upon the property which 
is subject to the lien of this indenture prior to the lien! securing 
the bonds issued hereunder. 

Section 9. The power company further covenants and agrees that 
it will well and truly keep, observe, and perform any and! all legal, 
valid, and lawful obligations and regulations now or hereafter im¬ 
posed upon it by contract or prescribed by any Federal or State 
law, or anv ordinance, rule, or regulation, of anv city or govern- 
mental body, or officer therein having jurisdiction or control thereof, 
as a condition of the continued enjoyment of the rights, privileges, 
or franchises now owned or hereafter acquired by file power 

143 company, to the end that such contracts, rights, and franchises 
may be maintained and preserved, and may not become aban¬ 
doned, forfeited, or in any manner impaired. 

Section 10. The power company covenants and agrees that it will 
not create or suffer to be created, or to accrue, anv lien or charge hav- 
ing priority to or preference over the lien of this indenture upon the 
mortgaged property or franchises or any part thereof, or upon the 
income thereof, and that it will make adequate provision for the sat¬ 
isfaction and discharge of every lawful claim and demand for labor, 
material, supplies, or other matters which if unpaid, might by law be 
given preference over this indenture as a lien or charge upon said 
mortgaged property or the income thereof. 

Section 11 . The trustee or any one or more of the holders of the 

(k/ 

bonds issued hereunder and outstanding, in case default be made by 
the power company in the payment or discharge of any such lien or 
charge upon the said property, or any part thereof, at its or their 
option, and without any impairment of or prejudice to, its or their 
rights hereunder, may pay and discharge the same, and the power 
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company shall, and it hereby covenants and agrees to. repay to said 
trustee, or to the holder or holders of the said bonds, as the case may 
be, on demand, all amounts expended by it or them for such purpose, 
together with interest thereon at the rate of ten (10) percent per 
annum from the date of each such payment until repaid, and the 
amounts so paid, with the said interest thereon, shall be and are 
hereby secured, and declared to be a charge upon the property 
144 which is subject to the lien of this indenture prior to the lien 
securing the bonds issued hereunder. 


Section 12. The plower company shall not and will not suffer or 
permit any default wherefor any lessor may terminate any lease of 
any franchises or property made to the power company and which 
may be or become subject to the lien of this indenture or made to any 
corporation a majority of the stock wherein shall be pledged here¬ 
under. In case ami whenever default shall be made in paying any 


sum stipulated to be paid in 
trustee without affecting anv 


any such present or future lease the 
of its rights hereunder, from time to 


time, in its discretion, may itself pay any sum so in default, and the 
power company shall, and hereby covenants and agrees to repay to 
said trustee, on demand, all amounts expended by it for such purpose, 
together with interest thereon at the rate of ten percent (10/0 per 
annum from the date of such payment until repaid, and the amounts 
so paid with said interest thereon shall be and are hereby secured and 
declared to be a charge upon the property which is subject to the lien 
of this indenture prior to the lien securing the bonds issued 
hereunder. 


Section 13. The power company covenants and agrees that it will 
pay or cause to be paid the interest on all the underlying bonds 
issued and outstanding, as and when such interest shall be payable, 
and when due it will pay the principal of all the said underlying 
bonds: and that it will do or perform or cause to be done or per¬ 
formed all of the things required by the mortgages or deeds of trust 
securing said underlying bonds to be done or performed by 
145 the mortgagors or makers thereof respectively including the 
sinking fund payments thereof, and that upon the payment or 
cancellation of any particular issue of said underlying bonds, it will 
cause the mortgage or deed of trust securing the underlying bonds 
so paid or cancelled to be discharged and satisfied of record, so that, 
but onlv in case that bv virtue of such discharge and satisfaction, 
this indenture shall thereupon become a first lien upon all the prop¬ 
erty upon which such mortgage or deed of trust constitutes a lien. 

The power company covenants and agrees that it will not, directly 
or indirectly, extend, procure, or assent to the extension of time for 
the payment of the principal of or interest upon any of the issued 
and outstanding underlying bonds hereinbefore described. 

Section 14. The power company covenants and agrees that it will 
at all times maintain, preserve, and keep the premises and the plants, 
apparatus, machinery, transmission lines, fixtures, and appurtenances 
subject to the lien hereof, and every part and parcel thereof, and as 
well the like property of each and every of its subsidiary corporations 
in good repair, working order and condition, reasonable wear and 
tear excepted, and will at all times renew and replace the same, or 
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cause the same to be renewed and replaced, so that the general effi¬ 
ciency of the properties hereby conveyed and the properties! of all of 
its subsidiary corporations as a whole, shall not be impaired land shall 
at all times be equal to their present standard: and at all pines the 
power company will set apart to use and apply for said purposes 
so much of its net earnings as may be required for such 

146 maintenance and replacement of said property subject to the 
lien hereof. 

Section 15. The power company further covenants and agrees 
that it will keep all apparatus, appliances, machinery, fools and 
equipment, its buildings and all other structures erected lor to be 
erected on the mortgaged premises, and all other property covered 
by this indenture of a character usually insured by a pokver com¬ 
pany similarly situated (and in the same manner and to the same 
extent), insured against loss or damage by fire, to the reasonable 
insurable value thereof, the loss to be made payable to the trustee and 
all other insurance which the power company shall elect tj> procure 
on any property covered hereby shall be similarly payable. The 
power company agrees to duly and promptly pay the premiums 
for any such insurance and the policies shall be delivered to the 
trustee, and the same, and all moneys that shall accrue thjereunder, 
shall be held by the trustee, under and subject to the lieh of. and 
as part of the security provided by. this indenture. The power 
company further covenants and agrees that it will keep, or cause 
to be kept, all machinery, tools and equipment, buildings ixnd other 
structures belonging to any corporation, a majority of the joutstand- 
ing capital stock of which is or shall be subject to the lien hereof, 
and which are usually insured by companies similarly situated, in¬ 
sured against loss or damage bv fire in the same manner and to the 
same extent as hereinabove in this section provided. 

Section 16. The trustee, in case default be nuuje by the 

147 power company in maintaining, preserving or keeping its 
said tangible property repaired, renewed or replacedL or in in¬ 
suring its property in the manner aforesaid, in its discretion, and 
without any impairment of. or prejudice to, its rights hereupder, may 
make all proper and needful repairs, renewals and replacements of 
the said property, and effect insurance as provided in section 15 of 
this article. The power company shall, and hereby covenants and 
agrees to repay to said trustee, on demand, all amounts expended by 
it for such purpose or purposes, together with interest thereon at 
the rate of ten percent ( 109 ? ) per annum from the dat^ of such 
payment until repaid, and the amounts so paid with said interest 
thereon shall be and are hereby secured and declared to bej a charge 
upon the property which is subject to the lien of this indenture prior 
to the lien securing the bonds issued hereunder. 

Section 17. In case any money shall be paid to the trustee on 
account of any loss covered by any such insurance, the power com¬ 
pany shall be entitled to use and apply the same for the purpose 
of reconstructing replacing or repairing the property destroyed or 
injured and said trustee, from time to time, shall pay to :he power 
company, or to its order, the said moneys, upon the presentation to 
said trustee, of an order or orders therefor in writing, requesting 
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such payment, executed in the name of the power company, by its 
president or its vice president, and by its secretary or assistant 
secretary, and under its corporate seal, together with a copy or copies 
of the resolution or resolutions of the board of directors of 

148 the power company, duly certified by its secretary or assistant 
secretary, under its corporate seal, authorizing the execution 

of such order or orders, and declaring: the purpose or purposes afore¬ 
said for which the said moneys are to be used and applied, and 
further declaring: that the said moneys shall not be used or applied 
for or to any other purpose or purposes than the purpose or pur¬ 
poses declared in such resolution or resolutions. The said order or 
orders and the said'resolution or resolutions shall be full and com¬ 
plete warrant and authority to said trustee for the payment of the 
said moneys, and the receipts for the moneys so paid, signed by the 
person or persons named in such order or orders, shall be full dis¬ 
charges therefor of said trustee. Any such moneys paid to the 
trustee on account bf any loss covered by am* such insurance for 
which orders and resolutions shall not be executed or presented as 
aforesaid shall upon the order of the power company be applied 
to and become a part of the special trust fund, hereinbefore provided 
in section 3 of article four. 

Section 18 . The power company hereby further covenants and 
agrees that it will promptly endorse and deliver to the trustee 4 all 
bonds and all certificates of shares of the capital stock of other cor¬ 
porations. and all other securities now owned by or belonging to 
the power company, or hereafter in any manner acquired by the 
power company during the life or term of this trust indenture except¬ 
ing from such endorsement or delivery a sufficient number only of 

l % v 

such certificates ofishares of the capital stock to qualify directors 
and excepting also underlying bonds described in section 1 

149 of article two hereof: and such bonds, shares of capital stock 
and other securities so endorsed and delivered shall be held 

by said trustee, under and subject to the lien of. and as a part of the 
security provided by. this trust indenture: provided, however, that 
this section shall not apply to any bonds or stock or certificates of 
stock or any other securities which are part of the earnings or prod¬ 
ucts of the earnings of the power company and which are not neces¬ 
sary to the ownership or control of property mortgaged or affected 
by this indenture. 

The power company further covenants and agrees that it will not 
sanction or permit the issue of any additional shares of the capital 
stock of any company, a majority of the outstanding shares of which 
are pledged or assigned under this indenture, unless simultaneously 
there shall be made effective provision that all such additional shares 
(or such part thereof as shall be proportionate to the portion of the 
entire outstanding capital stock of such company previously owned 
by the power company) forthwith upon the issue or creation thereof 
shall be delivered to and pledged with the trustee hereunder, and be 
made subject to all'of the trusts of this indenture, and that all such 
additional stock shall be fully paid and nonassessable. 

Except as in this indenture otherwise expressly provided, the 
power company covenants and agrees that it will not. unless with 
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the consent of the trustee, sanction or permit the sale, leas4 or other 
dispostion by any company, a majority of the outstanding! shares of 
which shall be pledged or assigned hereunder, of jany real 

150 estate or plants, except a sale or lease of any such teal estate 
or plants to the power company or to some company substan¬ 
tially all of the outstanding capital stock whereof shall be jowned by 
the power company and be pledged or assigned hereunder. 

Section 10. The power company, until default hereundeij*. as here¬ 
inafter provided, shall have the right otherwise to exercise jail of the 
privileges of ownership of such stock or bonds, including the power 
to vote, with respect to any bonds or shares of the capital stock so 
endorsed and delivered to the trustee or so held by it. and |to receive 
the income, rents, issues, profits and earnings therefrom; |and if it 
shall be necessary to the power company in the exercise of its rights 
hereunder, said trustee, from time to time, shall cause to be executed 
and delivered to the power company such proxy or proxies as shall 
be necessary or appropriate to carry into effect the foregoing provi¬ 
sions: provided, however, that the power company hereby expressly 
agrees that no such proxy or proxies shall permit the votijig of any 
such bonds or shares of capital stock, nor shall any such bond or 
shares of capital stock be voted, for any purpose which shall lessen 
the value of the security afforded by this mortgage or deed of trust. 

Section 20. The trustee mav cause to be transfered into! its name. 

•' i 

“as pledgee under the first and refunding mortgage of Thle Califor¬ 
nia Oregon Power Company, dated as of the first day of February. 
A. D. 1021 “. any and all such shares of capital stock, {except as 
aforesaid, which may have been endorsed and delivered to or 

151 may be held bv said trustee hereunder. After default in per¬ 
formance by the power company as hereinafter provided, all 

the privileges granted to the power company under the preceding 
section shall be vested in the trustee and the rents, issue 
income and earnings may be collected by said trustee and 
applied as provided in article eight hereof. 

In case any sums shall be paid on account of the principal of any 
bonds or other obligations or indebtedness pledged with or assigned 
to the trustee hereunder, or in case any sum shall be paid (in account 
of the interest upon any such bonds or other obligations or I indebted¬ 
ness otherwise than out of the income of the power cojnpany or 
derived from the property covered by the mortgage or trust deed 
securing the same, or in case anv dividend shall be paid on anv shares 
of stock pledged or assigned hereunder otherwise than out of such 
net earnings or current income, or in case upon the liquidation or 
dissolution of any company any sum shall be paid upon anjr bonds or 
other obligations or indebtedness or shares of stock of such company 
pledged or assigned hereunder, then in every such case any! such sum 
shall be paid to and received by the trustee and shall be applied as 
hereinafter provided with respect to the proceeds of released prop¬ 
erty in article six hereof. 

Subject only to the specific restrictions contained in this!indenture 
and to the actual exercise by the power company of rights in respect 
thereto conferred by this indenture, the trustee shall have and 
may exercise all of the rights of owner in respect of ajny bonds. 


profits, 
used and 
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152 obligations, indebtedness or stock or certificates of interest 
therein held by the trustee under this indenture or in any 

manner whatsoever on the trusts hereof, but nevertheless, the power 
company shall continue the owner of all such stock subject to the lien 
and provisions hereof. 

Section 21. The power company does hereby covenant and agree 
that any and all bonds which shall be issued, certified, and delivered 
to the power company under the terms and provisions of this trust 
indenture, or the proceeds derived from the sale of such bonds by 
the power company, shall and will be used and applied by the power 
company to and for the particular uses, purposes, and objects for 
which the same shall, from time to time, be certified as being required 
by it in the conduct of its business. 

Section 22. The power company shall deliver to the trustee as 

often as the officials of the power company are changed, a certificate 

signed by its president or a vice president and secretary or assistant 

secretarv containing the names and signatures of the president. 

the vice presidents, secretary, assistant secretaries, and other officers 

of the power company, and for all the purposes of this indenture 

the trustee shall be entitled to rely upon any certified copy of a 

resolution certified bv the secretarv or assistant secretarv of the 

• % % 

power company with the corporate seal of said power company 
affixed thereto, and anv such resolution or resolutions shall be 
conclusive in favor of the trustee and shall be full warrant and 
authoritv for. and shall iustifv anv action taken bv the trustee 

* V « « * 

thereunder. 

153 Section 23. The power company covenants that it will keep 
and cause to be kept proper books of record and account, in 

which full, true, and correct entries will be made of all dealings or 
transactions of. or in relation to. the plants, properties, business, 
and affairs of the power company and of its subsidiary corpora¬ 
tions. and that it will furnish to the trustee, at least once a month, 
and as often as siid trustee shall reasonably request, statements 
in full detail, showing the earnings, expenses, and financial condition 
of the power company, such data as to such plants, property, and 
equipment as said trustee shall reasonably request, and also if said 
trustee shall so request such statements in relation to its subsidiary 
corporations. The power company further covenants that all books, 
documents, and voif-hers relating to such plants, properties, business, 
and affairs, and siffih plants, properties, and equipment shall at all 
times be open to the inspection of such accountant or other agent 
as said trustee may from time to time designate. 

The power company covenants that on or before the first day 
of May of each year subsequent to 1921. it will file with the trustee 
duplicate full audits, and reports made by a competent accountant 
or accountants, selected by the power company and approved by the 
trustee, covering the operations of the power company for the 
twelve calendar months ending on the 31st day of December next 
preceding and showing the earnings and expenses of the power com¬ 
pany for said twelve months’ period, and in such detail as 
said trustee may request, the assets, liabilities, and financial 
condition of the power company on said 31st day of December. 


154 
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Section 24. The power company, in order to prevent any accumu¬ 
lation of coupons or claims for interest after maturity thereof, 
covenants and agrees that it will not. directlv or indirectly, extend 
or assent to the extension of the time for the payment of aiky coupon 
or claim for interest, on anv of the bonds secured hereby and issued 
hereunder, and the power company will not. directly or indirectly, 
be a party to or approve any such arrangement by purchasing or 
funding said coupons or claims for interest in any other manner. 
In case the time for payment of anv such interest should bd extended 
whether or not such extension be with the consent of the power 
company, such interest shall not be entitled in case of default 


hereunder to the benefit of the security of this indenture, except 
subject to the prior payment in full of the principal of lall bonds 
issued hereunder then outstanding, and of ail matured interest on 
bonds, the payment of which has not been so extended. 

Section 25. The power company covenants and agrees that it 


will not issue or permit the issue of anv additional bonds tinder anv 
of the underlying mortgages mentioned in section 1 of article two 
of this indenture, but nothing in this section, or in any other provision 


said underlying mortgages under the conditions and in the 
155 manner prescribed by such mortgage, for the purpose of 
effecting the registration of any such bond, or the. transfer 
of anv registered bond, or its conversion into an unregistered bond, 
or the issuance in accordance with the provision of an^ of said 
mortgages of any bond, for the purpose of replacing i any out¬ 
standing bond that shall have been or shall be mutilated, lost, or 


of this indenture contained, shall prohibit, prevent, or be construed 
to prohibit or prevent, the issuance or certification, or delivery by 
the appropriate trustee of any bonds under or secured bv any of 


destroyed. 

Section 2G. The power company covenants and agrees tljiat it will 
not for any reason or purpose go into voluntary or involuntary 
liquidation or suffer proceedings for its dissolution to be commenced 
or prosecuted unless it shall first have redeemed, or caused] to be ex- 
* tinguished otherwise, all and singular the bonds issued hereunder 
in accordance with the provisions of this indenture. 

Section 27. The power company covenants and agrees that it will 
not suffer or permit any claim or paramount title to be asserted to any 
of the said property or premises, subject to the lien hereof, or, if any 
paramount title shall be so asserted, will, by legal proceedings or 
otherwise, proceed forthwith to acquire or extinguish such alleged 
paramount title. 

Article Six 


SALES, EXCHANGES, RELEASES OF PROPERTY 

Section 1 . Whenever the power company shall have sdld or ex¬ 
changed or contracted to sell or exchange any part or parts of the 
property hereby mortgaged and pledged (including any s^le of any 
part or parts of such property to any municipality) the trustee upon 
and in accordance with a written request of the power corn- 
156 pany, signed by its president or a vice president and its 
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secretary or an assistant secretary, under its corporate seal, may 
execute a release of such property, or if such property shall be in 
the possession or control of the trustee hereunder, or of the trustees 
of any underlying mortgage. mav surrender or consent to the surren- 
der of such property: provided, however, that: 

(1) The power company is not known to the trustee to be in de¬ 
fault hereunder. 

(2) In case of property sold, the proceeds from the sale thereof 
shall on or before delivery of the release of such property be de¬ 
posited with the trustee, provided that if any property so sold shall 
be covered by any mortgage or other instrument, the lien of which 
thereon shall be prior to that of this indenture, the proceeds from the 
sale of such property may be deposited with the mortgagee or trustee 
under such prior mortgage or other instrument, to be held and ap¬ 
plied in accordance With the provisions thereof, the power company 
hereby agreeing and direct ins; that upon the satisfaction or release 
of such prior mortgage or other instrument, any such proceeds from 
the sale of the released property remaining in the possession or con¬ 
trol of such mortgagee or trustee, shall be forthwith paid to and 
deposited with the trustee to be held and applied in accordance with 
the provisions of this section 1. The cash proceeds of the sale of any 
released property deposited with the trustee under any of the pro¬ 
visions of this section shall be held by said trustee as part of the 
mortgaged property'and shall be paid out from time to time upon 

checks, orders, or drafts drawn by the power company either 
157 for the purpose of paying the actual and reasonable cash cost 

of replacing part or all of the property released, or for any of 
the purposes for which cash may be wthdrawn from the special trust 
fund provided in article four hereof. All such checks, orders, and 
drafts of the power company for the payment of such cash shall be 
signed by the power company, by its president or a vice president, 
and by its secretary or an assistant secretary, and prior to the presen¬ 
tation thereof to the trustee the power company shall deliver to said 
trustee sworn statements of its president or vice president, and its 
engineer, or secretary or assistant secretary, showing that such check, 

* *■ v 

order, or draft is drawn for one or more of the purposes for which 
cash may be paid out under the provisions of this section 1. and the 
trustee shall be fully protected in paying any and all checks, orders, 
or drafts mentioned in such sworn statement. The trustee, however, 
shall have the right, but. shall not be obliged, to require the power 
company to furnish such further evidence in the premises as said 
trustee mav deem necessary in order to establish the right of the 
power company to the payment of any such checks, orders, or 
drafts. 


(3) In case the proceeds from the sale of any property shall con¬ 
sist wholly or partly of bonds, stocks, or other securities, such securi¬ 
ties shall forthwith be subjected to the lien of this indenture and 
shall be deemed pledged securities within the meaning of sections 18, 
19. and 20 of article live, and shall forthwith be deposited with the 
trustee subject to the provisions of said sections, or with the 
158 trustee of such underlying mortgage as in the opinion of 
counsel satisfactory to the trustee may be requisite. 
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(4) In the case of property exchanged, the property acquired by 
the power company in exchange therefor shall forthwith he and 
become subject to the lien of this indenture. Upon request of the 
trustee, however, the power company shall transfer the sail e to said 
trustee, and in such manner as the trustee or its counsel may specify 
or require. 

(5) Every request of the power company for the release of mort¬ 
gaged property under the provisions of this section 1 shall be accom¬ 
panied by (1) a certified copy of a resolution of the board of directors 
of the power company; (2) sworn statements of one or more persons 
(not to exceed three) appointed by the power company and approved 
bv the trustee showing the terms of the sale or exchange of the 
property to be released, and also showing that in the opinion of said 
board of directors and the persons so appointed (a) the;proceeds 
realized or to be realized from the sale of the property to b(j released 
represent the full value thereof or that the value of the [property 
received in exchange therefor is at least equal to that of the! property 
to be released: and (b) such sale or exchange is advisable ifrom the 
standpoint of the power company, the trustee, and the holders of the 
bonds hereby secured, and that the retention of the property is no 
longer desirable in the conduct of the business of the power company; 
and (3) an opinion of counsel (who may be of counsel for tjhe power 

company) appointed by the board of directory of the 

159 power company and approved by the trustee to (lie effect 
that any obligations included in the consideration jfor such 

release are. in his or their opinion, valid obligations sufficiently 
assigned to the trustee and that any purchase money mortgage 
securing the same is sufficient to afford a lien upon the property to be 
released, of equal dignity with the previously existing lien of this in¬ 
denture thereon, and that any deeds or other instruments of convey¬ 
ance. assignment, or transfer covering any property included in the 
consideration for such release, are sufficient to subject the saine to the 
lien of this indenture, free from any liens prior thereto, except such 
mortgage liens having priority to this indenture as may have existed 
on the released property, which mortgage liens, if any, shall be speci¬ 
fied by counsel, and except taxes for the then current yeqr: or an 
opinion of such counsel to the effect that no instruments o^ convey¬ 
ance, assignment, or transfer are necessary to vest in the |company 
the consideration received for such release, or to subject th£ same to 
the lien of this indenture so as to give such lien equal dignity with 
the lien of this indenture upon the released property. 

(0) Every request of the power company for the release of pledged 
securities under the provisions of this section 1 shall be accompanied 
by a certified copy of a resolution of the board of directors of the 
power company and a certificate signed by one or mortf persons 
appointed by the power company and approved by the trustee show¬ 
ing the terms of the sale or exchange of the pledged securities to 

160 be released, and also showing that, in the opinion of s;)ud board 
of directors and the person or persons so appointed (a) the 

release of the pledged securities mentioned in said resolution and 
certificate will not, in anywise or in any manner, prejudice <j>r impair 
the value of the security of the holders of bonds hereby secured, and 
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that it is no longer necessary or advisable, from the standpoint of 
the power company, the trustee, and the holders of the bonds hereby 
secured, that such pledged securities be retained as part of the prop¬ 
erty of the power company, or as part of the security for the bonds 
hereby secured, and (b) the proceeds realized or to be realized from 
the sale of the pledged securities to be released represents the full 
value thereof. 

(7) The trustee may in its discretion and at the expense of the 
power company require additional evidence in respect of any of the 
statements or matters in any of the foregoing subparagraphs of this 
section 1 mentioned and in any resolution or certificate which may be 
delivered to it pursuant to the provisions of any such subparagraphs. 
The trustee, however, shall be fully protected in acting upon any 
request, certificate, copy of resolution, or sworn statement herein¬ 
above referred to. 

(8) This article shall not be construed to authorize the release of 
the mortgaged property as an entirety, or substantially as an entirety. 

Section 2. In case any part or parts of the mortgaged property or 

any interest therein shall be taken under anv condemnation or 
• • 

161 eminent domain proceedings, the net proceeds realized by the 
power company therefrom shall be treated in the same manner 

as though realized from a voluntary sale of such property under the 
provisions hereof. 

Section 3. In favor of every purchaser from the power company 
and of every person claiming anv interest therein by. through, or 
under the power company, every release of property from the lien of 
this indenture by the trustee under the provisions of this article six 
shall be valid, and no such purchaser or person need inquire as to 
the power or authority of the trustee to give any such release or see 
to the application of the purchase money. 

Section 4. In case the mortgaged premises shall be in the posses¬ 
sion of a receiver lawfully appointed, the powers in and by this 
article six conferred upon the power company may be exercised by 
such receiver, with the approval of the trustee, and if the trustee 
shall be in possession of the mortgaged premises under any provision 
of this indenture, then all the powers of this article six conferred 
upon the power company may be exercised by the trustee in its 
discretion. 

Section 5. The power company and its subsidiary corporations 
may from time to time sell, free from the lien hereof, such lamps, 
gas and electrical apparatus and appliances, and other merchandise 
and supplies as are commonly dealt in by companies operating like 
properties, such sale or sales being in the usual course of trade with 
the customers of the power company. 

Section 6. At anv time when there be no default hereunder, 

162 the power company, and its subsidiary corporations, anything 
in this indenture to the contrary notwithstanding, mav. with- 

ft/ V ft/ 

out any release by the trustee, sell, exchange, or otherwise dispose 
of, free from lien, any materials or other movable property, includ¬ 
ing machinery, which mav have become worn out. unserviceable, 
disused, or undesirable for use by the power company in the conduct 
of its business: provided, however, that upon or before doing so the 
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power company shall renew the same or substitute therefor other 
property suitable to its business, and shall subject such renewed or 
substituted property to the lien hereof. 

Section 7. The power company, at any time when it be not in 
default in the payment of the principal or interest of any of the 
bonds issued hereunder, from time to time, may make such changes, 
modifications, alterations, substitutions, renewals, or extensions in 
or of, anv franchises, leases, and other contracts, subject to the lien 
of this trust indenture, as the board of directors of the ppwer com¬ 
pany may deem expedient, but in such event any such changed, 
modified, altered, substituted, renewed, or extended franchises, leases, 
and other contracts, shall become forthwith subject to the lien and 
provisions of this trust indenture. 

Section 8. The power company, at any time when it jbe not in 
default in the payment of the principal or interest of ajnv of the 
bonds issued hereunder, from time to time, without impairing the 
lien or security afforded by these presents, may make such changes 
in the location of the shops, levees, works, dams, reservoirs, 
103 aqueducts, canals, ditches, flumes, mains, pipes, conduits, power 
houses, transformer houses, stations, towers, poles, and all 
other buildings and structures, dredges, rock crushers, engines, 
boilers, cars, motors, dynamos, converters, transformers, pumps, and 
all other machinery, apparatus, appliances, implements, tools, equip¬ 
ment. and other movable property, held subject to the li)en hereof, 
and such alterations and changes thereof, as the board of directors 
of the power company may deem expedient. 

Article Seven 


FUTURE CONSOLIDATIONS, MERGERS, OF SALE OF ALL PROPERTY 


Section 1 . Nothing contained in this indenture or in inv of the 
bonds issued hereunder shall prevent any consolidation lor merger 
of the power company with another corporation, or any conveyances, 
assignment, and transfer of all the property hereby conveyed, as¬ 
signed. and transferred, as an entirety, to any corporation lawfully 
entitled to acquire the same; provided, however, that such (consolida¬ 
tion, merger, or conveyance, assignment, and transfer shall hot impair 
the lien or security of this indenture, or any of the rights! or powers 
of the trustee, or of the holders of anv of the bonds issued hereunder: 
and provided, further, that upon such consolidation, merger, or con¬ 
veyance, assignment, and transfer, the due and punctual payment 
of the principal and interest of all the bonds issued hereunder and 
then outstanding, according to their tenor and effect, andl according 
to the terms and provisions hereof, and the due and punctual per¬ 
formance and observance of all the covenants and agreements 


164 herein contained, on the part of the power company 
and performed, shall be assumed by the corporati 
b.v such consolidation or into which the power companj 
merged, or by the corporation to which such conveyance, 
and transfer shall have been made, as the case may be. 


to be kept 
bn formed 
y shall be 
assignment. 
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Article Eight 


DEFAULT PROVISIONS-SPECIFICATION OF EVENTS 


OF DEFAULT 


Section 1. If oik* or more of the following events (hereinafter 
called the “Events of default") shall happen: that is to say. if 

(a) Default shall he made in the due and punctual payment of 
any interest on any bond hereby secured, when and as the same shall 
become pavable. and such default shall have continued for tlie period 
of sixty days, or default shall be made in the payment of the 
principal of any such bond: or 

(b) Default shall be made in the due observance or performance 
of any other covenantor condition herein required to be kept or per¬ 
formed by the power company, its successors or assigns, and such 
default shall continue for a period of sixty (GO) days after written 
notice thereof to the president or vice president or secretary or as¬ 
sistant secretary, or to any director of the power company, from the 
trustee or from the holders of twenty percent (20 f / c ) or more in 
amount of the face value of the bonds hereby secured and then 

outstanding: or 

1G5 (c) Default shall be made in the payment of the interest 

on any of the underlying bonds hereinbefore mentioned, and 
by reason of such default any right of action or entry shall have 
arisen under the mortgage or deed of trust securing such underlying 


bonds: or 

(d) The power company shall fail, on the maturity of any of the 
underiving bonds, to pav the same on demand, or to cause the same 
to be delivered to the trustee for cancellation by the trustee of the 
indenture securing such bonds: or 

(e) An order, or decree, or judgment shall lie made for the ap¬ 
pointment of a receiver of the power company, or any of the proper¬ 
ties subject to the lien hereof, or of any subsidiary company, or of 
the property of any such company, or dissolving the power company 
or adjudging it a bankrupt, and such order, decree, or judgment 
shall not be superseded, and the enforcement thereof stayed within 
four days after becoming operative. 

Then, and in each and everv such event, the trustee mav either 

•- « 

personally or by its agents or attorneys, and upon the written re¬ 
quest of the holders of twenty percent (20'/; ) in amount of the face 
value of the bonds issued and outstanding hereunder, and upon being 
indemnified as hereinafter provided, shall (unless proceedings for 
the foreclosure of this indenture and the appointment of a receiver 
as hereinafter provided are instituted) forthwith enter into and upon 
all or any part of the property and premises hereby conveyed or 
intended so to be. and each and every part thereof, and may 
16G exclude the polwer company and its agents and servants, and 
all other persons or corporations, wholly therefrom, and, hav¬ 
ing and holding the same, may use. operate, manage, and control 
said property and premises and conduct the business of the power 
company either personally or by superintendents, managers, receiv¬ 
ers, agents, servants, or attorneys, to the best advantage of the holders 
of the bonds hereby secured, to the fullest extent authorized by law. 
Upon every such entry the said trustee may from time to time, at the 
expense of the trust estate, either by purchase, repair, or construe- 
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tion, maintain and restore, and insure or keep insured, the| property 
and premises erected or provided for use in connection ivith said 
premises, and of which it shall become possessed as aforesaid, and 
likewise may, from time to time, at the expense of the trust estate, 
make all such necessary or proper repairs, renewals, replacements, 
alterations, additions, betterments, and improvements thereto and 
thereon as to it may seem judicious, and may insure and keep insured 
such of said property as may be insurable against destruction or in¬ 
jury by or through any peril by fire or other cause. The said trustee, 
in case of such entry, shall have the right to manage the (property, 
franchises, and premises, and to carry on the business ancjl to exer¬ 
cise all the rights and powers of the power company, either in the 
name of the power company or otherwise, as the trustee sjiall deem 
best, and shall be entitled to collect and receive all tolls. |earnings, 
income, rents, issues, and profits of the mortgaged property, fran¬ 
chises, and premises and every part thereof, and shall supply the 
proceeds as follows: 

1C>7 First. To payment of all the expenses of operating said 
property and premises, and conducting the business thereof, 
and of all repairs, maintenance, renewals, replacements, alterations, 
additions, betterments, and improvements, and all payments which 
may be made for insurance, and any taxes or prior or other proper 
charges upon the said property, franchises, or premises. oi J any part 
thereof, as well as just and reasonable compensation for services of 
the trustee and for the services of all counsel, agents, and Employees 
by it properly engaged and employed. 

Second. In case the principal of the bonds hereby secured shall 
not have become due. to the payment of the interest in default in 
the order of the maturity of the. installments of such interest, with 
interest thereon at the rate per annum borne by the bonds as to 
which such interest shall be in default, such payments t(| be made 
ratably to the persons entitled thereto without any discrimination 
or preference. 

Third. In case the principal of the bonds hereby secured shall 
have become due by declaration as hereinafter provided. I or other¬ 
wise. first to the payment of the accrued interest, with interest on 
the overdue installments thereof at the rate per annum borne bv 
the bonds as to which such interest shall be in default, in the order 
of the maturitv of the installments: and next, if anv surplus re- 
mains, towards the payment of the principal of ail bonds hereby 
secured, such payments in every instance to be made rata ply to the 
persons entitled thereto without any discrimination or preference. 

Fourth. If any surplus shall remain it shall be paid to the power 
company. 

1GS Section 2 . Upon the payment in full of whatever may be 
due for the principal and interest, and payable for other 
purposes, the property, franchises, and premises shall be returned to 
the power company, its successors or assigns, or to whomsoever may 
then be lawfully entitled thereto. 

Section 3. If, upon the happening of any of the events !of default 
hereinbefore specified, and at any time during the c-ontijiuance of 
such default there shall be any existing judgment against jthe power 
company unsatisfied by bond on appeal, or in case in any judicial 
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proceeding by any party or parties other than the trustee a receiver 
shall be appointed for the power c< mpany. or a judgment or order 
entered for the sequestration of its property, the trustee si - . -1 be 
entitled forthwith to exercise the risrht of entry herein coi, rred 
without awaiting said prescribed default ])eriod. and also any and 
all other rights and powers herein conferred and provided to be 
exercised bv the trustee upon the occurrence and cont nuance of 
default as herein provided: and. as a matter of right. shall there¬ 
upon be entitled to the appointment of a receiver of the property 
and premises hereby mortgaged and pledged, and of the tolls, earn¬ 
ings. income, rents, issues, and profits thereof, with such powers as 
the court making such appointment shall confer, and the power 
company does hereby irrevocably consent to such appointment. 

Section 4. Upon the happening of any of the events of default 
hereinbefore specified the trustee may. and upon the written 

169 request of the holders of twenty percent (*20/^ )' in amount of 
the face value of the bonds hereby secured then outstanding. 

and upon being indemnified as hereinafter provided, shall by notice 
in writing, delivered or mailed to the power company, declare the 
principal of all bonds secured hereby then outstanding if not already 
due, to be due. and payable immediately, and upon any such declara¬ 
tion. the said principal shall become and be immediately due and 
payable, anything in this indenture or in siu-h bonds contained to 
the contrary notwithstanding. This provision is. however, subject 
to the condition that if at any time after the principal of said bonds 
shall have been so declared due and payable all arrears of interest 
upon such bonds, with interest on overdue installments at the rate 
per annum borne by the bonds as to which said interest shall be in 
default, the principal of all bonds secured hereby which have by 
their terms matured (excluding maturity by acceleration), and all 
expenses of the trustee and all other sums due and payable by the 
power company hereunder shall either be paid I y the power com¬ 
pany. or be collected out of the mortgaged property, franchises, 
and premises before any sale thereof shall have been made, then and 
in every such case the holders of a majority in amount of the face 
value of the bonds herebv secured then outstanding bv written notice 
to the power company and to the trustee may waive such default 
and its consequences, and obtain from the trustee a rescission of 
such declaration of the maturity of the principal, and thereupon 
and thenceforward all bonds secured herebv. and their re- 

170 spective coupons, shall mature according to their terms, un¬ 
less. by reason of some subsequent default, a new declaration 

of maturity thereof shall be made as aforesaid bv the trustee. No 


such waiver shall extend to or affect any subsequent default or 
impair any right consequent thereon. 

(Section 5. Upon the happening of any of the events of default 
hereinbefore specified the trustee upon being indemnified as herein¬ 
after provided, with or without entry, (a) may either personally or 
bv its agents or attorneys, sell to the highest and best bidder, in 
one lot and as entirety, or in parcels, all and singular the mortgaged 
property and premises, rights, franchises, and interest, and any 
shares of stock or bonds of other corporations deposited and pledged 
hereunder, and all right, title and interest, claim and demand, 
therein and thereto; and right of redemption thereof, which sale 
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of twenty 
ids hereby 
; of default 
g indemni- 
the protec- 


shall he at public auction in the city and county of San I Francisco, 
State of California, or at such other place, and at suchj time, and 
upon such terms as the trustee may in its discretion fix ind briefly 
specify in the notice or notices of sale to be given as herein provided 
or as may be required by law; or (b) may proceed to protect and 
enforce its rights and the rights of bondholders under this indenture 
by a suit or suits in equity or at law. either for the specific per¬ 
formance of any covenant or agreement contained herein 1 , or in aid 
of the execution of any power herein granted, or for the foreclosure 
of this indenture for any default, or for the collection |of interest 
or of principal and interest, or both, or for the enforcement of any 
other appropriate legal or equitable remedy, as (the trustee 
171 shall deem most effectual in support of any of itjs rights or 
duties hereunder. 

Section 0 . Upon the written request of the holders 
percent ( 20 *// ) in amount of the face value of the bo 
secured then outstanding, in case one or more of the event: 
shall happen, it shall be the duty of the trustee upon beinj 
fled as hereinafter provided, to take ail steps needful for 
tion and enforcement of its rights and the rights of the! holders of 

V ' V 

the bonds, and to exercise the power of entrv or of kale herein 
conferred, or both, or to take appropriate judicial proceedings by 
action, suit, or otherwise, as the trustee, being advised bv counsel, 
shall deem most expedient in the interest of the holders ofj the bonds; 
but anything in this indenture to the contrary notwithstanding, the 
holders of a majority in amount of the face value of thelbonds then 
outstanding, from time to time, shall have the right to direct and 
to control any and all such judicial proceedings upon the part of 
the trustee and the method, time, place, and manner of pmy sale of 
the premises and property subject to this indenture or ijiny part or 
parts thereof. 

Section 7. Upon filing a bill in equity, or upon any jother com¬ 
mencement of judicial proceedings by the trustee to Enforce any 

right under this indenture, the trustee shall be entitled! to exercise 

* ^ 

the right of entrv herein conferred, and also any and all rights and 
powers herein conferred and provided to be exercised by) the trustee 
upon the occurrence and continuance of the defauljt as herein- 
17^ before provided, and, as a matter of right, the trustee shall 
be entitled to the appointment of a receiver of t^ie property 
and premises hereby mortgaged and pledged, and. of the tolls, 
earnings, revenue, rents, issues, and profits, and other income thereof, 
with such powers as the court making such appointment pi ay confer, 
which may comprise any or all of the powers which tile trustee is 
authorized to exercise by the provisions of section 1 ofj this article 
in case of entry upon the mortgaged premises; but notwithstanding 
the appointment of such or of any receiver, the trustee shall be 
entitled as pledgee, to continue to retain possession and control of 
any stocks, bonds, cash, and other property pledged or tq be pledged 
with trustee hereunder and to receive all dividends, interest, and 
other sums payable thereon. 

Section S. Xo remedy herein conferred upon or reserved to the 
trustee or to the holders of bonds hereby secured is intended to be 
exclusive of any other remedy herein provided, but sha|ll be cuinu- 
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lative. and shall be in addition to every other remedy given here¬ 
under. or now or hereafter existing: at law or in equity or by statute: 
and every power and remedy given by this indenture to the trustee 
or to the bondholders, may be exercised from time to time and as 
often as may be deemed exj>edient by the trustee and bondholders, 
respectively. No delay or omission of the trustee or of any holder 
of bonds hereby secured, to exercise any right or power arising from 
any default, shall impair any such right or power, or shall be con¬ 
strued to be a waiver of any such default or an acquiescence therein. 

Section h. In case the trustee shall have proceeded to 

173 enforce anv ritrht under this indenture bv entrv. foreclosure. 

* •• •• 

or otherwise, and such proceedings shall have been discon¬ 
tinued or abandoned because of waiver, or for anv other reason, or 
shall have been determined adversely to the trustee, then, and in 
every such case the power company and the trustee shall severally 
and respectively be restored to their former position and rights here¬ 
under. in respect to the mortgaged property, franchises, and premises, 
and all rights, remedies, and powers of the trustee shall continue as 
though no such proceedings had been taken. 

Section 10. In the event of anv sale under and bv virtue of the 

* * 

power of sale herein contained, or by virtue of judicial proceedings, 
or of any judgment or decree of foreclosure and sale, the whole of 
the property and premises hereby mortgaged shall be sold in one 
parcel and a> an entirety, including all the rights, titles, (‘states, 
franchises, equipment, contracts, shares of stock and bonds of other 
corporations, and other real and personal property of every name 
and nature, unless such sale as an entirety be. in the judgment of the 
trustee impracticable or inexpedient, or be otherwise directed by any 
court of competent jurisdiction, or unless the holders of a majority 
in amount of the face value of the bonds herebv secured then out- 
standing shall in writing request the trustee to cause said property, 
franchises, and premises to be sold in parcels, in which case the 
sale shall be made in such parcels as may be specified by the trustee 
or in such request or order or decree of court, and this provision 
shall bind the parties hereto, and each and every of the holders of 
the bonds and {coupons hereby secured, or intended so to be. 

174 Section 11. Notice of any such sale under the power of 
sale herein conferred shall state the time when and the place 

where the same is to be made, and shall contain a brief general de¬ 
scription of the property to be sold and shall be published once in 
each week for four (4) successive weeks prior to such sale in a news¬ 
paper pub! died in the city and county of San Francisco. State of 
California, and such notice shall also comply with any requirements 
of statute or rule or order of court applicable in the premises. The 
trustee may adjourn any such sale, or cause the same to be ad¬ 
journed. from time to time, by announcement at the time and place 
appointed for such sale or for such adjourned sale or sales; and. 
without further notice or publication, such sale may be made at the 
time and place to which the same shall be so adjourned. 

Section 12. Upon the completion of any sale or sales made by 
the trustee hereunder, the trustee shall execute and deliver to the 
accepted purchaser or purchasers, a good and sufficient deed or deeds 
of conveyance, sale, and transfer of the property, franchises, and 
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premises sold, or shall execute and deliver, in conjunction with the 
deed or deeds of the court officer conducting such sale, a proper 
release of such property, franchises, and premises. T|ie trustee and 
its successor or successors are hereby appointed the trite and lawful 
attornev or attornevs irrevocably of the power companlv. in its name 
and stead, to make all necessary deeds of conveyance, stile, and trans¬ 
fer of such property, franchises, and premises, and <j>f any equity 
of redemption or of right of possession thereof.; and for that 

175 purpose said trustee may execute all necessary! acts of con¬ 
veyance. assignment, and transfer, and mav substitute one or 

more persons or corporations with like power, the poKver company 
hereby ratifying and confirming all that its said attorney or at- 
tornevs. or such substitute or substitutes, shall lawfully do bv virtue 
hereof. Nevertheless, the power company shall, if so I requested by 
the trustee, ratify and confirm such sale bv executing and delivering 

• • * i v 

to the trustee or to such purchaser or purchasers ail proper deeds, 
conveyances, and releases as may be designated in sucq request. 

Section 13. Anv such sale or sales, made under orjbv virtue of 
this indenture, either under the power of attorney hetebv granted 
and conferred, or under and by virtue of judicial proceedings, shall 
absolutely divest all right, title, interest, estate, claim, and demand 
whatsoever, both at law and in equity, of the power company, of. 
in. and to the property, franchises, and premises sold, jand shall be 
a perpetual bar. both at law and in equity, against the! power com¬ 
pany, its successors and assigns, and against any and all persons 
claiming, or to claim the property, franchises, and premises sold, 
or any part thereof, from, through, or under the powjer company, 
its successors or assigns, and none of them shall have imy right of 
redemption from any such sale. And in the event of i\ sale under 
the power of sale herein granted, the execution of a died or deeds 
therefor under the trusts of this indenture, the recitals therein of 
default, notice to the power company of such default, requests or 
demands of the bondholders, and the giving and publication of all 
notices of sale and the proceedings of such sale, sjhall be con- 

176 elusive proof of such default, notice to the powjer company 
of default, requests or demands of the bondholders and the 

giving and publication of all notices of sale and the regularity of 
the proceedings at such sale and any such deed or deedt? with such 
recitals therein shall be effectual and conclusive against the power 
company, its successors and assigns, and all other persoijs. as to the 
matters and things so recited. 

Section 14. In case of sale of the mortgaged property;, franchises 
and premises, or any part thereof, either by the trustee Or pursuant 
to judicial decree, the purchaser, for the purpose of mapring settle¬ 
ment or payment for the property, franchises and premisjes purchas¬ 
ed, shall be entitled to use and apply towards the payment of the 
purchase price, and to be credited with any bonds issued hereunder 
and any matured and unpaid coupons (subject to the provisions of 
section 21 of this article) to the extent of the value of, or ihe amount 
which would be payable upon, such bonds, coupons and interest upon 
a distribution among the bondholders of the net proceeds of such 
sale, after making the deductions allowable under the tejrms hereof 
for the costs and expenses of the sale and otherwise. But such bonds, 
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coupons and interest so applied in payment by the purchaser shall 
be deemed to be paid to the extent so applied. 

Section 15. At any such sale the trustee or any bondholders or 
their agents, may bid for and purchase such property, franchises 
and premises, and may make payment therefor as aforesaid, and, 
upon compliance with the terms of sale, may hold, retain and 

177 dispose of such property, franchises, and premises without 
further accountability. 

Section lb. In case of such sale of the mortgaged property, 
franchises and premises by power of sale hereunder or judicial 
proceedings, the principal sum of the bonds hereby secured, if not 
previously due. shall become immediately due and payable. 

Section 17. The receipts of the trustee or of the court officer 
conducting such sale 1 shall be a sufficient discharge for the purchase 
money to a purchaser of the property, franchises and premises, or 
any part thereof, sold as aforesaid: and no such purchaser, or his 
representatives, grantees or assigns, after paying such purchase 
money and receiving such receipt, shall be bound to see to the 
application of such purchase money upon or for any trust or pur¬ 
pose of this indenture, or be answerable in any manner whatsoever 
for any loss, misapplication or nonapplication of any such purchase 
money, or any part thereof. 

Section 18. In case of any sale of the mortgaged property, 
franchises and premises, whether under the power of sale hereby 
granted, or pursuant to judicial proceedings, the purchase money, 
proceeds and avails, together with any other sums which may then 
be. held by the trusted or be payable to it under any of the provisions 
of this indenture or otherwise, as part of the trust estate shall be 
applied as follows: 

First. To the payment of the costs, expenses, fees and other charges 
of such sale, and a reasonable compensation to the Trustee, its agents 
and attorneys, and to the payment of all expenses and liabil- 

178 ities incurred and advanced and disbursements made by the 
trustee, under and pursuant to the provisions hereof, and to 

the payment of all taxes, assessments or liens prior to the lien of 
these presents, except liens subject to which such sale shall have 
been made. 

Second. Any surplus then remaining, to the payment of the whole 
amount due and unpaid for principal and interest of the bonds here¬ 
by secured, with interest on the overdue installments of principal 
and interest at the rate per annum borne by the bonds representing 
such principal: and. in case such proceeds shall be insufficient to pay 
in full the whole amount so due and unpaid upon the said bonds, 
then to the payment k>f such principal and interest, ratably, according 
to the aggregate of such principal and the accrued and unpaid in¬ 
terest. without preference or priority of principal over interest, or 
of interest over principal, or of any installment of interest over 
any other installment of interest. 

Third. Any surplus then remaining, to the power company, its 
successors or assigns, or to whomsoever may be lawfully entitled 
to receive the same. 

Section 19. The power company for itself and all persons and 
corporations hereafter claiming through or under it, or who may 
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at any time hereafter become holders of liens junior to the lion of 
this indenture, hereby expressly waives and releases allj right to 
have the properties and rights comprised in the mortgaged property 
marshaled upon any foreclosure or other enforcement hereof. 

179 Section 20. The power company covenants that (|) in case 
default shall be made in the payment of any interest on any 

of the bonds secured hereby at any time outstanding, and! such de¬ 
fault shall have continued for a period of sixty (00) days or (2) 
in case default shall have been made in the payment of the principal 
of any such bonds when the same shall become payable] whether 
upon the maturity of said bonds or upon declaration as authorized 
by this indenture, or upon a sale as provided in this article, or 
otherwise, then upon demand of the trustee the power company will 
pay to the trustee for the benefit of the holders of the bonds and 
coupons secured hereby and then outstanding, the whole amount 
which then shall have become due and payable on all such bonds 
and coupons then outstanding, for interest or principal, or both as 
the case may be. with interest upon the overdue principal and in¬ 
stallments of interest at the rate per annum borne by said bonds 
respectively: and in case the power company shall fail to pay the 
same forthwith upon such demand, the trustee in its own name and 
as trustee of an express trust, shall be entitled to sue and recover 
judgment for the whole amount so due and unpaid. 

Said trustee shall be entitled to recover judgment as Aforesaid, 
either before or after or during the pendency of any proceedings for 
the enforcement of the lien of this indenture: and the right of said 
trustee to recover such judgment- shall not be affected bv anv entrv 
or sale hereunder, or by the exercise of any other right, power, 

180 or remedy for the enforcement of the provisions of this inden¬ 
ture or the foreclosure of the lien thereof: and in case of a 

sale of the mortgaged or pledged property, and the application of 
the proceeds of sale to the payment of the debt hereby secured, the 
trustee in its own name and as trustee of an express trust, shall be 
entitled to enforce payment of and to receive all amounts then re¬ 
maining due and unpaid upon any and all of the bonds then out¬ 
standing. for the benefit of the holders thereof, and shall be entitled 
to sue and recover judgment for any portion of the debt remaining 
unpaid, with interest. No recovery of any such judgment by the 
trustee and no levy of any execution under any such judgment upon 
property subject to this indenture, or upon any other property, shall 
in any manner or to any extent affect the lien of this indenture upon 
the property, or any part of the property, subject to this indenture, 
or any lien, rights, powers, or remedies of the holders of tlje bonds, 
but such lien, rights, powers, and remedies of the trustee arid of the 
bondholders shall continue unimpaired as before. 

Notwithstanding the foregoing provisions of this sectjion. the 
powers hereby granted to the trustee are strictly subject to the limi¬ 
tation that, if. by the commencement of anv action at law t(j> recover 
judgment for any amount due and unpaid upon said bonds !or here¬ 
under or bv the exercise of anv other remedv prior to or conqurrentlv 
with proceedings to enforce the lien of this indenture upon the 
mortgaged property, the lien of this indenture or the security hereby 
provided for would, despite the foregoing provisions of this 
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181 section, be surrendered, waived, or lost, then the trustee shall 
have no power to commence such action at law or to exercise 

such prior or concurrent remedy; but. in case any statute or rule now 
in force providing in terms or effect that the commencement of an 
action to recover a debt secured by mortgage shall be deemed a 
waiver of any security therefor or prohibiting the exercise of any 
other remedy prior to or concurrently with proceedings to enforce 
the lien of a mortgage upon the premises mortgaged. or any statute 
or rule which now impairs or suspends the virtue of the foregoing 
provisions of this section and of which the power company can take 
advantage despite such provision shall hereafter be repealed or 
cease to be in force, Such statute or rule shall not be deemed to have 
become or to be a part of the contract contained in this indenture. 

Any moneys collected bv the trustee under this section shall be 
• • • 

applied by said trustee, first to the payment of expenses, disburse¬ 
ments. and compensation of the trustee, its agents, servants, and 
attorneys, and. second, towards payment of the amounts then due 
and unpaid upon the bonds and interest in respect of which such 
moneys shall have been collected, ratably and without any preference 
or priority of any kind (except as provided in section 21 of this 
article), according to the amounts due and payable upon such bonds 
for principal and interest, with interest upon the overdue principal 
and installments of interest at the rate p<>r annum borne by said 
bonds, respectively, to the date fixed by the trustee for the 

182 distribution Pf such moneys, upon presentation of the several 
bonds and coupons and the stamping thereon of such payment, 

if partly paid, and Upon surrender thereof, if fully paid. 

Section 21. Neither (a) anv coupon belonging to any bond, nor 
any claim for interest on anv bond, which shall have been extended 
in contravention of the provisions of section 24 of article five hereof, 
nor (b) anv coupon belonging to anv bond nor anv claim for interest 
on anv bond, which in any way at or after maturity shall have been 
transferred or pledged separate and apart from the bond to which 
it relates, unless accompanied by such bond, shall be entitled, in 
case of the happening of an event of default, to any benefit of or 
from this indenture, except after the prior payment in full of the 
principal of all the bonds and of all coupons and interest obliga¬ 
tions not so transferred or pledged. 

Section 22. The power company will not at any time insist upon 
or plead, or in any manner whatever claim, or take the benefit or 
advantage of. any stay or extension law. now or at any time here¬ 
after in force: nor will it claim, take, or insist upon any benefit or 
advantage from any law. now or hereafter in force, providing for 
the valuation or appraisement of the property, or any part of the 
property, subject to this indenture, prior to any sale or sales thereof 
to be made pursuant to any provisions herein contained or to the 
decree, judgment, or order of any court of competent jurisdiction; 
nor after any such sale or sales will it claim or exercise any right 
under any statute enacted by or under the authority of the 

183 United States or by any State or Territory or otherwise to 
redeem the property so sold or any part thereof: and it hereby 

expressly waives all benefit and advantage of any and all such law 
or laws and it covenants that it will not hinder, delay, or impede the 
execution of any power herein granted and delegated to the trustee, 
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but that it will suffer and permit the execution of every such power 
as though no such law or laws had been made or enactec^. In case 
any law such as is hereinabove in this section mentioned qr referred 
to. now or hereafter in force, of which the power company mi"ht 
take advantage despite the provisions of this section, shall hereafter 
be repealed or cease to be in force, such law shall not be deemed to 
have become or constitute any part of the contract herein bontained. 

Section 23. No holder of any bond or coupon hereby secured shall 
have the right to institute any suit, action, or proceeding at law or 
in equity in respect to this indenture, or for the execution of any 
trust or power hereof, or for the appointment of a receiver, or for 
any other remedy under or upon this indenture, unless such holder 
shall previously have given to the trustee written notice of any 
existing default and of the continuance thereof as hereinbefore pro¬ 
vided; nor unless, also, the holders of twenty percent (20%) in 
amount of face value of the bonds hereby secured then outstanding 
shall have made written request upon the trustee and s|hall have 
afforded to it reasonable opportunity either to proceed itself to 
exercise the powers hereinbefore granted, or to institute sijch action, 
suit, or proceedings in its own name, nor unless also such I holder or 
holders shall have offered to the trustee reasonably security 

184 and indemnity against the costs, expenses, and liabilities to be 
incurred in or by reason of such action, suit, or proceeding, 

and the trustee shall have refused or neglected to comply jwith such 
request within a reasonable time thereafter. 

Section 24. Such notification, request, and offer of indejmnity are 
hereby declared, in every such case, except where there be! collusion, 
fraud, gross negligence, or willful neglect, at the option of the trus¬ 
tee to be conditions precedent to the execution of the pqwers and 
trusts of this indenture and to any action or cause of Action for 
foreclosure or for the appointment of a receiver, or for jany other 
reinedv hereunder: it being understood and intended that !no one or 
more holders of bonds or coupons shall have any right in any manner 
whatever to affect, disturb, or prejudice the lien of this indenture by 
his or their action, or to enforce any right hereunder, except in the 
manner herein provided, and that all proceedings hereunder shall 
be instituted and maintained in the manner herein provided and 
for the equal benefit of all holders of such outstanding bonds and 
coupons. 

Section 25. The trustee may in its discretion (but without obli¬ 
gation so to do), provided it shall deem such action necessary or ad¬ 
visable for the proper protection of the bondholders or of the secur¬ 
ity hereof, exercise, without request or indemnity from the holder 
of any bond issued hereunder, any power or right vested in it by 
any of the provisions of this indenture, and may proceed by suit 
or otherwise to enforce the same as it may deem proper. 

185 Article Nine 

bondholders' acts, holdings, and apparent authority 

Any demand, request, notice, waiver, consent, or other instrument 
required or permitted by this indenture to be signed and executed by 
bondholders may be in any number of concurrent writings of the 
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same tenor and may Ik* signed or executed by such bondholders in 
person <>r by agent appointed in writing. Proof of the execution of 
any such demand, request, notice, waiver, consent, or of the writing 
appointing any such agent, or other instrument, and oi the ownership 
by any person of bomb transferable by delivery or of coupons, shall 
be sufficient for any purpose of this indenture, and shall be con¬ 
clusive in favor of t lib trustee or of the power company with regard 
to due action taken by them or either of them under such instrument, 
if such proof be made in the following manner: 

(a) The fact and Mate of the execution by any person of any 
such demand, request, notice, waiver, consent or other instrument 
or writing may be proved by the certificate of any notary public 
or other otficer in any jurisdiction, who by the laws thereof, has 
power to take acknowledgment of deeds to be recorded within said 
jurisdiction, that the person signing such request or other instru¬ 
ment acknowledged to him the execution thereof, or by an affidavit 
of a witness to such execution. 

(b) 'I'he fact of the holding by any bondholder of coupon bonds 
transferable by delivery or of coupons, and tin* amounts, series and 

numbers of such bonds and coupons, and the date* of his liold- 
1H> inn - the same, mav be proved by a certificate executed bv any 
trust company, bank, banker, or other depositary (wherever 
situated), if such certificate shall be deemed by the trustee to be 
satisfactory, showing that at the date therein mentioned such bond¬ 
holder had on deposit with such despositary the bonds or coupons 
described in such certificate. For all purposes of this indenture 
and of any proceeding for the enforcement thereof such person shall 
be deemed to continue the holder of such bonds or coupons until the 
trustee shall have received notice in writing to the contrary. The 
ownership of registered bonds shall In* proved by the registry of 
such bonds. 

Article Ten 


IMMUNITIES o F INCORPORATORS. OFFICERS. DIRECTORS. AND STOCKHOLDERS 

Xo recourse to or upon any liability, which shall now exist or 

which shall hereafter accrue, whether bv virtue of anv constitution 

or law of the State of California, or of any other State in which tile 

power company may do business, or by any rule of law. or bv the 

enforcement of any penalty or assessment or otherwise, shall Ik* had 

In* the trus e or bv anv holder or holders of anv of the bonds or 

• • • 

interest eon ons secured hereby, or by any present or future stock¬ 
holder of the power 1 company, either directly or through the power 
company, or otherwise, against any incorporator, past, present, or 
future stockholder, 'or director, or other officer of the power com¬ 
pany. for the payment of the principal or the interest of any of 
the bonds issued hereunder, or any other indebtedness secured 
187 hereby. <>r for any claim based thereon, or in respect thereof, or 
on or upon hnv obligation, covenant, or agreement herein 
contained: and the trustee and every holder of any of the said bonds 
or interest coupons secured hereby, shall look for the payment of 
the principal and interest of the said bonds and any indebtedness 
secured hereby, solely to the assets of the power company, and to 
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tlu* moneys paid hereunder to the trustee, it being: understood that 
the said assets and the said moneys paid hereunder sha.l be con¬ 
sidered as embracing anv and every claim, which under any cir- 
cumstances. might be enforceable either by the trustee <j>r by any 
holdei* or holders of any of the said bonds or interest coupbns. or by 
any present or future stockholder of the power company, jor by the 
power company itself, against any incorporator, any past, present, 
or future stockholder, director or other officer of the power company, 
under any law now or hereafter in force: and any and all personal 
liability of every name and nature, and any and all rights and 
claims against every such incorporator and past, present, or future 
stockholder, officer, or director, whether arising at commdn law or 
in equity, or created or to be created by statute or constitution, are 
hereby expressly released and waived as a condition of. and as 
a part of the consideration for. the execution of this indehture and 
the issue of the bonds and interest obligations hereby secured. 

Article Eleven 

SPECIAL PROVISIONS RELATING TO THE TRUSTEE 

Section 1 . The trustee shall be entitled to a reasorable com- 
188 pensation for all services rendered by it in the execution of 
the trusts hereby created, which compensation, and all rea¬ 
sonable expenses, costs, and charges (with interest), necessarily in¬ 
curred and actually disbursed by it hereunder shall be secured by 

• «, v 

these presents and be a first lien, prior to any other lien, hereunder, 
and the power company hereby covenants and agrees to pay the 
same on demand. 

Section 2. The trustee may perform its powers and duties by or 
through and may select and employ in and about the executjion of the 
trust, agents, accountants, appraisers, attorneys, and othej’ employ¬ 
ees whose reasonable compensation shall be deemed part <|>f the ex¬ 
penses of the trustee. The trustee shall not be answerable for the 
default or misconduct of any agent, servant, or attorney appointed 
by it in pursuance hereof, if such agent, servant, or attorney shall 
have been selected with reasonable care, nor for anything whatso¬ 
ever in connection with the trusts hereby created except t|ie trustee 
shall be responsible for its own willful misconduct or grjoss negli¬ 
gence. 

Section 3. The trustee shall not be required to make any 
provided herein to be made by it. unless the money with wj 
payments are to be made shall have first been paid over to 
power company, or by a bondholder or bondholders. 

Section 4. The trustee shall not be personally liable for any debts 
contracted or obligations incurred by it or for nonfulfillment of con¬ 
tracts. or for damages for injuries to persons or propertjy. or for 
damages for the death of any person, or for salaries, during 
any period wherein the trustee shall manage or be in posses¬ 
sion of tlie property hereby conveyed, assigned, a 
ferred, as aforesaid. 


payments 
Ihich such 
it by the 


Section 5. All recitals, statements, and representation 
herein and in the said bonds issued hereunder contained 
for and on behalf of the power company, and the trustee assumes no 


id trans- 


of fact 
are made 
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responsibility as to the correctness ol any such recital, statement, or 
representation, or as to the vaiidny oi this trust indenture, or the 
bonds issued hereunder, <>r as to tne amount or extent oi tne cuiit\ 
afforded by tin* property hereby conyeyed, assigned, and trai 5erred, 
or for the breach of any of the coyenants or agreements hereof by the 
power company, or as to tiie application of any of the bonds certified 
and delivered hereunder or of the proceeds of any of them, for any 
of the purposes herein expressed, or for the Use or disposition of the 
said bonds, or the proceeds thereof, or for any other act or tiling done 
herein except through its willful misconduct or gross negligence. 

Section 0 . 1'nless and until the trustee shall have received written 
notice to the contrary from the holders of not less tnan twenty per 
centum (go', ) in amount of the face value of the bonds then out¬ 
standing. the trustee may. for all purposes, conclusively assume that 
no default has been made in the payment of any of the bonds, or of 
the interest thereon, or in the observance or performance of any of 
the covenants contained in the bonds or in this indenture: and it may 
so assume unless the said notice shall distinctly specify the default 
or fact desired to be brought to the attention of the trustee. 

190 Section 7 . The trustee shall not be under any obligation to 
take any action towards the execution or enforcement of the 

trusts hereby created, which, in its opinion, will be likely to involve it 
in expense or liability, unless one or more of the holders ol the bonds 
hereby secured shall, as often as required by the trustee, furnish it 
reasonable security and indemnity against such expense or liability 
nor to take notice of any default hereunder unless notified in writing 
of such default as in section 0 of this article provided, nor to take 
any action in respect of any default unless requested to take action 
in roped thereof by a writing signed bv the holders of twenty per 
cent (gOU ) in amount of the face value of the bonds hereby secured 
and then outstanding, nor unless tendered reasonable security and 
indemnity a> aforesaid, anything herein contained to the contrary 
notwithstanding: but the foregoing provisions of this section arc in¬ 
tended only for the protection of the trustee and shall not be con¬ 
strued to limit or affect any discretion or power by any provision of 
this indenture given to the trustee to determine whether or not it shall 
take action in respect of such default, nor any power or discretion of 
the trustee to take action in respect of any default without such 
notice or request from bondholders. 

Section . s . Except as otherwise expressly provided in this inden¬ 
ture. the trustee shall not be required to invest any moneys received 
by it. under the provisions of this indenture, and may. until the 
tru>tee is required to pay out the same conformably here- 

191 with, treat the same as a trust fund without any liability for 
interest. 

Section 9. Should any suit or proceeding be brought against the 
trustee by reason of any matter or thing connected with the trusts 
hereby created, or by reason of its being such trustee, it shall be under 

A V V. 

no obligation to enter an appearance by counsel, or in any way to 
appear in or defend such suit or other proceeding, unless reasonably 
indemnified for so doing, but it may nevertheless appear and defend 
such suit or proceeding without indemnity if it elect so to do. and in 
such case it shall be compensated therefor from the trust funds in 
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its hands, or if there are no such trust funds in its hands, it shall be 
paid or compensated by the power company on demand. 

Section 10. The trustee shall not be responsible for the recording 
of this trust indenture, or filing the same for record, but tjie power 
company hereby covenants and agrees to cause the same tc be duly 
and properly filed for record and recorded with all convenient speed. 

The trustee shall not be under any obligation to give any notice 
of the existence of the lien of this indenture, nor to extend or sup¬ 
plement the lien sought to be created hereby, nor to doj any act 
whatever other than the acceptance of this indenture for [creating, 
affecting, or continuing the lien of this indenture, nor. ifnless re¬ 
quested in writing by the holders of twenty per centum (|20/<) in 
amount of the face value of the bonds then outstanding, take 

192 any action to secure the conveyance, pledge, or deposit to or 
with the trustee of after acquired property of tlje power 

company. 

Section 11. The trustee while not in possession shall pe under 
no duty or obligation to pay, or keep itself informed as toitlie pay¬ 
ment of any taxes, liens, assessments, or other charges upon the 
property, or any part thereof, hereby conveyed, assigned, and trans¬ 
ferred. or which shall or may now or hereafter be lawfully imposed 
upon this trust indenture. 

Section 12. The trustee while not in possession shall be under no 
dutv or obligation to effect anv insurance against loss or damage by 
fire or other peril upon any portion of the property hereby conveyed, 
assigned, and transferred, or to renew any policies of insurance 
thereon. 

Section 13. The trustee shall be under no duty or obligation to see 

to the delivery to it of the bonds or certificates for shares of the 
* 

capital stock of other corporations, or other securities, assigned and 
transferred, or agreed to be assigned or transferred, hereunder, or 
to see that any of the property, real or personal, assigned, trans¬ 
ferred. and conveyed, or agreed to be assigned, transferred, land con¬ 
veyed. hereunder, is properly or legally subject to the lieji hereof, 
or to give notice of its rights or interests hereunder, or of tjie execu¬ 
tion of this trust indenture, to anv of the holders of anv of the bonds 
or certificates for shares of the capital stock of other corporations, 
or other securities, assigned and transferred, or agreed to be! assigned 
and transferred, hereunder, or to any other person orjcorpora- 

193 tion, and the trustee is hereby authorized to accept for assign¬ 
ment and deposit hereunder, as herein provided, instruments 

on their face purporting to be the bonds or certificates for shares of 
the capital stock of other corporations, or other securities, assigned 
and transferred, or agreed to be assigned and transferred hereunder. 

Section 14. The trustee shall be protected and held harmless in 
acting upon any notice, request, consent, certificate, bond.!or other 
instrument or paper provided for in this trust indenture, believed by 
it to be genuine and to have been signed or executed by the proper 
party or parties, and shall be entitled to receive the same, i|n its dis¬ 
cretion. as conclusive proof of any fact or matter therein contained, 
upon which, or by reason of which the trustee may be required to 
act. or in its discretion, may act. 

Section 15. If. and in case at any time it shall be necessary or 
proper that the trustee make any investigation respecting jmy facts 
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preparatory to taking <>r not taking any action, or doing or 
doing anvthing under this indenture as such trustee in respect 


not 

respect to 

which this indenture does out make specific provision for the evidence 

upon which the trustee may act or not act. the certificate of the 

power company, under its corporate seal, executed in the name and 

on behalf of tiie power company by its president or vice president 

and bv its seeretarv or assistant secretarv. shall be conclusive evi- 
« * • 

deuce of such fact or facts and shall protect the trustee. 

Section 10. The trustee may advise with counsel, who may 

11)4 also be counsel for the power company, and the opinion of 

counsel shall be a full protection and justification to the trustee 

for anvthing suffered or done bv it in good faith and in accordance 
• • * 

with such opinion. 

Section 17. The trustee may resign from tin* trusts hereby created 
at anv time, bv an instrument dulv executed and acknowledged, so 
as to entitle the same to be recorded and delivered to the president 
or vice president or secretary or assistant secretary of the power com¬ 
pany. and after thirty (30) days from the time such resignation shall 
have been so delivered as aforesaid the same shall be deemed to be 
ana shaii he complete and effectual, and such trustee resigning shall 
thereupon be released of and from all responsibilitv and liability of 
every kind and nature created or imposed by virtue of these presents. 
Such resignation may be served personally or sent by registered mail. 

Section IS. 'file trustee appointed may be removed at any time, 
by an instrument or concurrent instruments or counterparts in writ¬ 
ing. signed and duly acknowledged in the manner hereinabove 
provided, by the holders of a majority in the amount of the face 
value of the bonds issued hereunder then outstanding, or bv their 
attorneys in fact duly appointed and delivered to the trustee and to 
the power company. 

Section ID. In case the trustee shall at anv time resign or be re- 

% 

moved, or otherwise become incapable of acting hereunder, a suc¬ 
cessor may he appointed by the holders of a majority in 
195 amount of the face value of the bonds issued hereunder and 
then outstanding, by an instrument in writing or concurrent 
instruments or counterparts in writing, signed and duly acknow¬ 
ledged. in the manner hereinabove provided, by the holders of a 
majority in amount of the face value of the bonds issued hereunder 
and then outstanding, or by their attorneys in fact duly appointed; 
provided, nevertheless, that in case at any time, there shall be such 
vacancy hereunder, the power company, by an instrument executed 
by order of its board of directors, may appoint a temporary trustee, 
to fill such vacancy until a new trustee shall be appointed by the 
holders of a majority in amount of the face value of the bonds 
issued hereunder and then outstanding, as hereinabove provided, 
but any trustee so appointed by the power company shall imme¬ 
diately and without further act be superseded by the new trustee 
appointed by the holders of a majority in amount of the face value 
of the bonds issued hereunder and then outstanding, as aforesaid. 
Said new trustee so appointed in the place of the trustee appointed 
by the power company or its successor in the trust shall be a trust 
company in good standing, authorized to accept said trust. 

Section :><). Any new trustee appointed hereunder shall execute, 
acknowledge, and deliver to the power company an instrument 
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accepting such appointment hereunder, and thereupon such new 
trustee, without anv further deed, act, or convevance, shall become 
vested with all the estates, properties, rights, powers, obligations, 
and trusts, with like effect as if originally named trustee herein, 
but the trustee retiring, upon the written demand of the trus- 
190 tee succeeding it, shall make, execute, acknowledge, and deliver 
an instrument conveying, assigning, and transferring to such 
new trustee, upon the trusts herein expressed, all the estate, proper¬ 
ties, rights, powers, obligations, and trusts of the trustee so retiring, 
and shal dulv assign, transfer, and deliver to the trustee succeeding 
it. so appointed in its place, all properties and moneys held by it 

under the trusts herein* created. 

%/ 

Section 21. Should anv deed, convevance, assignment, 
instrument from the power company Ik- required by any rn| 
for more fullv and certainlv vesting in or confirming to i 

• V V..- 

estate, properties, rights, powers, obligations, and trusts, 
and all such deeds, conveyances, assignments, and instrujnents, on 
request of such trustee, shal be made, executed, acknowledged, and 
delivered by the power company and the same properlyj recorded 
by the power company. 

Section 22. Any company into which the trustee hereu 
be merged, or with which it mav be consolidated, or anv 

» i' « 

resulting from any merger or consolidation to which tl 
should be a party, shall, -ipxo facto, be and become success! 
trustee hereunder and vested with the same and all of tl 


or other 
w trustee 
t the said 
then anv 


ider mav 
company 
ic trustee 
ir of such 
e title to 


the whole mortgaged property and trust estate, and all tjlie trusts, 
powers, discretions, rights, immunities, and privileges, and! all other 
matters, as was such original trustee hereunder, without tjhe execu¬ 
tion or filing of any instrument, or without further act, dee[l. or con¬ 
veyance on the part of any of the parties hereto, I anything 
197 herein to tin* contrary notwithstanding. In case ajiv of the 
bonds hereunder shall have been authenticated, but hot deliv¬ 
ered. any successor trustee to Mercantile Trust Company may adopt 
the certificate of Mercantile Trust Company and deliver |the same 
so authenticated: and in case any of said bonds shall not have been 
authenticated: any successor trustee to Mercantile Trust (Company 
mav authenticate such bonds in the name of such successolr trustee, 
and in all cases such authentication shall have the full force which 
it is anywhere in said bonds or in this indenture provided that the 
authentication of Mercantile Trust Company, trustee, shall have. 

Section 23. The trustee shall not have any responsibility or liabil¬ 
ity as to the validitv. sufficiency, or the execution and acknowledge- 
ment of this indenture as a trust indenture, deed of trust, mortgage, 
or conveyance of real or personal estate, or as to any other ;^ct which 
may be suitable or proper to be done for the continuing of the lien 
of this indenture, or for giving notice of the existence of the lien 
thereof. 

Section 24. Nothing expressed or mentioned in or to btf implied 
from this indenture, or the bonds issued hereunder, is intended or 
shall be construed to give to any person or corporation, other than 
the parties hereto, and the holders of the bonds and couponjs secured 
by this indenture, any legal or equitable right, remedy, jor claim 
under or in respect of this indenture, or any covenants, conditions, 

H114C—34-7 
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and provisions lu*roin contained: tills indenture and all the covenants, 
conditions, and provisions hereof being intended to be and being 
for the sole and exclusive benefit of the parties hereto 
198.199 and the holders of the bonds and coupons hereby secured 
as herein provided. 

Section 27>. In order to facilitate the recording of this trust inden¬ 
ture. the same may be simultaneously executed in ten (10) counter¬ 
parts. Each such counterpart shall be deemed to be an original, 
and such counterparts shall constitute one and the same instrument. 

Section 20. Except when otherwise indicated, the word ** trustee” 
or any other equivalent term, as used in this indenture, shall be held 
and construed to mean the trustee for the time being. whether original 
or successor, and the words " bond v . "bondholder*’, and "holder** 
shall include the plural as well as the singular number, and the words 
“ party of the first part *'. “ power company.** or " company v or any 
other equivalent term as used in this indenture shall be held and 
construed to mean "The California Oregon Power Company*', the 
party of the first part hereto and shall include the successors and 
assigns of said party of the first part; the word " may ** shall not be 
held or construed to mean " must ** or " shall.” The word “ person ” 
shall include associations or corporations. The words “ Mercantile 
Trust Company, trustee *\ whenever used in this indenture or in the 
bonds hereby secured shall include its successor or successors in the 
trusts hereby created, and mean the trustee for the time being. 

Whenever the words “ subsidiary corporation” or “subsidiary’ 
company*’ are used in this indenture they shall mean any corpora¬ 
tion owning and operating an electric, gas. water, or railway 

200 svsteni. or anv such system or systems located in the same 
•. %/%/%! 

territory as. or in the territory adjacent to. that served by 
the power company or by a subsidiary corporation, not less than 
ninety-five percent (96% ) of the total subscribed or issued and out¬ 
standing capital stock whereof, of each class, shall be. at any time 
after the date hereof, acquired by the power company, subjected to 
the lien of this indenture and deposited with the trustee hereunder, 
or with the trustee of such underlying mortgage or deed of trust, as, 
in the opinion of counsel satisfactory to the trustee may be requisite. 

“Bonds” shall be held and construed to mean bonds to be issued 
under this trust indenture. " Underlying bonds ” and “underlying 
mortgage ? * shall be held and construed to mean bonds and mortgages 
mentioned as such in section 1. article two hereof. 


Whenever it is herein provided that there shall be delivered to the 
trustee any resolution of the board of directors of the power com¬ 
pany. said resolution, whether it be so expressly provided herein or 
not. shall be certified bv the then secretary or assistant secretary of 
the power company under its corporate seal. 

Section 27. If anv one or more of the covenants or agreements 
provided in this indenture on the part of the power company or the 
trustee to be performed should be contrary to any express provisions 
of law. or contrary to the policy of express law. though not expressly 
prohibited, or otherwise contrary to good morals, or against public 
policy, then such covenant or covenants, agreement or agree- 
201 ments, shall be null and void, and shall be deemed separable 
from the remaining covenants and agreements, and shall in 
no way affect the validity of this indenture. 


T 


- < 


fil'V T. HKI.VKKIXC vs. THK CA i.I: •!: N : \ 


( U. r.< 


N :• v. 


Sr.CTI* \ 2 s . Thi- trust ill* !<•!:! Sir ■ - 
sors :i nd assigns <>1 t * * i«• •: <*f the j >art 1 

lation>. promises. undertaking-. an 1 :»ir!'• • '- 

1>V or nil behalf of the power Cf'lllplUiV •• : i : 

shall bind and accrue to it- -ucc --* r- :r • 
expressesI or not. for everv purp*'-* •’ •- 
execution and u-e of any and all bom 
or proceeding |, \- tld- indenture repaired ; 
board oi director- <>r officer <»1 tiie now* r 
done and taken with like fore:* and etfe t ■ t 
or officers of any e« u-porat ion that at the tie 
of the power eonipanv. 

Section 2!>. Mercantile Trust Company. parte • f t’ 
hereto, hereby accept- the trust- in th - -nt 
provided, atnl agree- to perforin the-aim- upon the 
tioris hereinbefore set forth. 

202 In witness whereof, the parties hereto i»av. her- - 

their respective corporate name- to be -iib-er:fd a 
resjjective corporate -cals to Ik* affixed by their re-pe. 1 iv« 
thereunto duly authorized by resolution- duly adopt* I ij»v tp. 
respective boards of directors, the day and year above writtj* 

TlIE C’ALirORNIA OkKOoX PoWKI! ( '* ,\ 

Bv-- .Pc. 

And bv-. >« <•/ 


I 1*1 

i | ui i • 

1 and 

.j 


1 t’iUlM'ti 

id their 
«>!iicer- 


I 


Mercantile Trust (’ompaxv. Tri -i|ke. 

By-. Pr< 

And bv-. S, &i 


Signed, sealed, and delivered in the presence of: 

_residing at_ 

_residing at_ 


I*ANY. 
nit n t, 
> tori/. 


ml< nt. 

tan/. 


203 State of California. 

City and County of San Francisco, ss: 

On this_dav of_in the vear one thous uid nine 

•> • 

hundred and twenty-one (1921). before me._a duly com¬ 

missioned and sworn notary public in and for the city and ebunty of 
San Francisco. State of California, whose commission is mliexpired 
and is still in full force and effect, personally appeared Jlohn 1). 
McKee, known to me to be the president, and Bvron H. Hurd, known 

to me to be the seeretarv of The California Oregon Power Com- 

• » 

panv. the eorjxiration that executed the within and foregoing instru¬ 
ment. and known to me to be the persons who executed th<j» within 
instrument on behalf of the corporation therein named, and Acknowl¬ 
edged to me that such corporation executed the same. 

In witness whereof, I have hereunto set my hand and afljixed my 
official seal at mv office in the said citv and countv of San Ffancisco. 

• v • 

the dav and vear first above written. 


Notary Public in and for the City and Couniy 

of San Francisco, State of California . 
My commission expires_ 
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204 State of California, 

City and County of San Fran casco, ss: 

On this_ — day of_1921, before me appeared 

John I). McKee and' Byron H. Hurd, to me personally known, who, 
being duly sworn, did say that they are. respectively, the president 
and the secretary of The California Oregon Power Company, and 
that the seal affixed to said within and foregoing instrument is the 
corporate seal of said corporation, and that said instrument was 
signed and sealed in behalf of said corporation by authority of its 
board of directors, and said John I). McKee and Byron H. Hurd 
acknowledged said instrument to be the free act and deed of said 


corporation. 

In testimony whereof. I have hereunto set niv hand and affixed mv 

• V 

official seal this the dav and year lirst in this mv certificate written. 


Com/nissioner of Feeds for the State of Orayon In the 
State of Californio , residing at San Francisco , California. 


Commission dated - 
Commission expires 


205 State of California. 

City and County of Sail Francisco, ss: 

On this__ dav of_in the vear one thousand 

• • 

nine hundred and twenty-one (1921). before me,-- 

a duly commissioned and sworn notary public in and for the city and 
county of San Francisco. State of California, whose commission is 
unexpired and is still in full force and effect, personally appeared 

_known to me to be the_president, and 

_known to me to be the_secretary, of 

Mercantile Trust Company, the corporation that executed the within 
and foregoing instrument, and known to me to be the persons who 
executed the within instrument on behalf of the corporation therein 
named, and acknowledged to me that such corporation executed the 
same. 

In witness whereof. I have hereunto set mv hand and affixed mv 

• •/ 

official seal at mv office in the said citv and countv of San Francisco 

• • • 

the dav and vear first above written. 


Notary Public in and for the ( ify and County of 

i San Francisco. State of California. 

Mv commission expires_ 


206 State of California. 

City and County of San , Francisco, ss: 

On this-day of_1921, before me appeared 

_ and -to me personally known, 

who, being duly sworn, did say that they are. respectively, a 

_president and an_secretary of Mercantile Trust 

Company, and that* the seal affixed to said within and foregoing 
instrument is the corporate seal of said corporation, and that said 
instrument was signed and sealed in behalf of said corporation by 
authority of its board of directors, and said_and 
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-acknowledged said instrument to be the free act 

and deed of said corporation. 

In testimony whereof, I have hereunto set my hand and affixed my 
official seal this the day and year first in this my certificate written. 

Commissioner of Deed* for the State of Oregon in tJi-e 
State of California , residing at San Francisco. California. 

Commission dated_ 

Commission expires_ 

207 State of California. 

City and County of San Francisco, ss: 

John D. McKee, being first duly sworn, deposes and says: 

That he is the president of The California Oregon Power Com¬ 
pany, a corporation, duly organized and existing under the ^aws of 
the State of California; that the within and foregoing instrument 
is made in good faith, and without any design to hinder, die lay or 
defraud creditors, and that he makes this affidavit as president of 
said corporation, and on its behalf, for the purpose of complying 
with the laws of the State of California relating to mortgages of 
personal property. 

_ 1 _ 

Subscribed and sworn to before me this _ dav of 

-- 1921. 

[seal] -b 

Notary Public in and for the City and County of 

San Francisco. State of California. 

208 State of California, 

City and County of San Francisco, ss: 

\ 

Byron H. Hurd, being first duly sworn, deposes and says: 

That he is the secretarv of The California Oregon Powei: Com- 
pany. a corporation duly organized and existing under the Jaws of 
the State of California; that the within and foregoing instrument is 
made in good faith, and without any design to hinder, dejay. or 
defraud creditors, and that he makes this affidavit as secretary of 
said corporation, and on its behalf, for the purpose of complying 
with the laws of the State of California relating to mortgages of 
personal property. 


—— - 1 . —- 

Subscribed and sworn to before me this _ dav of 

_,1921. S 

[seal] -j 

Notary Public in and for the City and County of 

San Francisco. State of California. 

209 State of California, 

City and County of San Francisco , ss: 

_, being first duly sworn, deposes and says :| 

That he is the_president of Mercantile Trust Coijt; 

a corporation duly organized and existing under the lavs j. i 
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State of California: that the within and foregoing instrument is 
made in good faith, and without any design to hinder, delay, or de- 
fraud creditors, and that he makes this affidavit as-presi¬ 

dent of said corporation, and on its behalf, for the purpose of com¬ 
plying with the laws of the State of California relating to mort¬ 
gages of personal property. 

Subscribed and sworn to before me this __ dav of 

_, 1921. 

[seal] - 

Notary Public in and for the City and County of 

San■ Francisco. State of California. 

210 State of California, 

City and County of San Francisco. s$: 

__ being first duly sworn, deposes and says: 

That lie is the_secretary of Mercantile Trust Company, 

a corporation duly organized and existing under the laws of the 
State of California: that the within and foregoing instrument is 
made in good faith, and without any design to hinder, delay or 

defraud creditors, and that he makes this affidavit as_ 

secretary of said corporation, and on its behalf, for the purpose of 
complying with the laws of the State of California relating to 
mortgages of personal property. 


Subscribed and sworn to before me this _ dav of 

_1921. 


211 


Notary Public in and for the City and County of San 

Francisco. State of California. 

Exhibit 2 


Docket Xo. 50582 

The CaliforNia-Orf.gon Power Company, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

Certified copy of minutes of special meeting of board of directors, 
the California-Oregon Power Company, June 30, 1925. 

212 Office of the California- 

Oregon Power Company. 

California Street. San Francisco. California. 

June JO. 1026. 

A special meeting of the board of directors of the California- 
Oregon Power Company, of which meeting due notice was given to 
each member of the board, was held at this office this date at 2 o'clock 
p.m. 

Referring to the minutes of the meeting held May 27, 1925, the 
president reported that he had made a contract under date of June 
12, 1925 with E. H. Rollins and Sons representing the same syndi¬ 
cate of bond houses which had purchased bonds heretofore issued 
by the California-Oregon Power Company covering the sale of the 
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$600,000 of series C 5y>% bonds at or, 
tract reads as follows: 

213 San 1*: 

Mr. John D. McKee, 

Preskien f. th e ('al / 'font la - n,, 

Dear Sir: We hereby confirm our 
and accrued interest, of six hundred 
par value first and refunding mortgag-- 
percent (5i/>% ) gold bonds of your com; 
first and refunding mortgage dated 1 
be described as follows: 

Dated February 1, 1921. due Februa: 
or in part on sixty days' notice on any 
accrued interest and a premium equal 
(1/10 of 1%) for each year or f ran i 
term of the bonds so-called: interest pa\ 
at Mercantile Trust Company. San Fr; 
and Savings Bank, Chicago. Illinois. : 

New York; principal payable at the 
Francisco; coupon bonds, of which all 
tions, with the privilege of registration 
company agrees to pay interest without 
Federal income tax up to '2 r / c . 

It is understood that: 

1. Our purchase is contingent upon, 
as a legal investment for savings banks 
pany will immediately make a}) plication 

2. The company will immediately m;; . 
road commission for its approval to the 
will obtain the approval of all public boh 
may be necessary to make this issue a leg:: 

3. The company agrees to pay all expen-.- 
of these bonds, including certificate of t! 
of the State of California and the leg;:! 

Brobeck, Phleger & Harrison, evidencing 

5. The proceeds of these bonds shall be u- 
pany for construction expenditures. 

6. We agree to take up and pay for 11 im¬ 
permanent bonds as soon as they can be 

before July 10. 1925. 

214 7. In the event that vou are unnb; 

bonds to us on or before July 10. 1925. 

of cancelling this contract or extending it : 
thirty davs each, not, however, exceeding a t. 
days. 

8. In the event that the earnings of your 
quirements of the trust deed will not permit ; 
par value of bonds at this time, it is understoo 
shall cover such lesser amount as may be issue.!. 

Respectfully submitted. 

E. H. Rollin' 
By/s/ B. H. Diuri.e. 
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Accepted, contingent upon the obtaining by us of the necessary 
order of the Railroad Commission of the State of California and 
the certificate of the superintendent of banks. 

The California-Oregon Power Company. 
Bv/s/ John I). McKee. President . 


On motion duly made, seconded and unanimously carried, the 

• • 

action of the president in entering into the above mentioned contract 
was ratified, approved and confirmed. 

The president reported that hearing had been held on Monday, 
June 29. 1925. by the railroad commission on the application to 
issue the said $600,000 series C o 1 /// bonds. In giving testimony at 
this hearing the president had made a statement regarding the finan¬ 
cial situation of the company about as follows: 


The analysis of rhe budget for 102." previously furnished to the rail¬ 
road commission showed expected cash shortage as of Decem¬ 
ber 31, 192") (see statement presented at directors* meeting of 

March 24. 1925) of_ 

This shortage did not include payment of merchandise notes shown 
in said budget. If these notes are paid it would increase the cash 
shortage by_ 


The excess cost of Copco Two over budget allowance exclusive of 

investment in items of salvage was_ 

The amount represented by investment in salvage items was_ 

215 Sundry items not in budget such as cost of storm damage in 
Sacramento Canyon, additional transformers in stock, repairs 
to burned out generator, land purchased etc., etc., amounted to say— 


$270, 000 

244, 000 

470. 000 
333, 000 

190. 000 


1. 507, 000 


Expected cash receipts to apply on above. 

Cash to be received from sale of $600,000 bonds_ 572.000 

Rogue River bonds in Treasury_ 28, 000 

Due on installments from preferred stock_ 300. 000 

Earnings over and above operation, maintenance, fixed charges, and 

preferred dividends July 1 to December 31. 1925_ i _ 360. 000 

Surplus earnings January 1 to April 30. 11)26 (% of $720,000), say_ 240.000 


1. 500.000 


This would leave bank loan outstanding as of August 1. 1926_ 650.000 

Merchandise notes due next six to twelve months (this includes 

$ 244,000 mentioned above)__ 350,000 


1,000,000 

These notes payable could be taken care of by installment payments 


on preferred capital stock_ 300,000 

Surplus earnings January 1 to April 30. 1926. as above stated_ 600.000 


900.000 

Proceeds to be received from such of the Copco Two salvage items 
as could be turned into cash added to above will reduce the notes 
payable to a small amount or leave a cash credit balance depending 
upon the amount of.cash realized from such salvage. 

Construction work deferred and other work such as Grant site. 
Prospect, miscellaneous extensions, etc., etc.; in 'fact, any work out¬ 
side of operation and maintenance will require further financing 
through the sale of both stocks and bonds. 

The president stated that if and when the above-mentioned 
$600,000 series C 5 1 />% bonds were authorized by the railroad com- 
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Lortgage 
>nds bv 


mission to be sold, that the said bonds would be deliveredj against 
the. deposit with the trustee of cash equal to the face value bf bonds 
so certified and delivered which cash would be subject to withdrawal 
against a certificate of capital expenditures, and recommended that 
a resolution be adopted requesting delivery of the proceeds 

216 of said bonds if and when received against capital Texpend- 
itures heretofore made. 

Thereupon on motion duly made, seconded, and unanimously 
carried, it was resolved that 

Whereas, this corporation has authorized the execution, delivery, 
and sale of $600,000 face value of its first and refunding n 
bonds, series C; and 

Whereas, upon the certification and delivery of said b 
Mercantile Trust Company of California, as trustee under jtlie first 
and refunding mortgage of this corporation, dated February] 1. 1921. 
there will be paid to said trustee in cash, moneys equal to the face 
value of such bonds; and 

Whereas, said moneys so paid will thereafter be held bv said 
trustee as part of the mortgaged property subject to payment to 
this corporation under the provisions of article II of said iirst and 
refunding mortgage; and 

Whereas, this corporation, during the period beginning L\.pril 1, 
1925, up to and including May 31, 1925, has made expenditures for 
additions to. and extensions, improvements, and betterments of, the 
property, plants, and equipment of this corporation, including the 
acquiring, constructing, extension, improvements, bettermlents, or 
equipping of additional property by this corporation, in the total 
amount of $800,612.88, none of which expenditures has jbeen in¬ 
cluded in any certificate heretofore furnished, pursuant to section 
3 of article II, or section 3 of article IV, or section IT of article V, 
or article VI of said first and refunding mortgage; and 

Whereas, by reason of said expenditures this corporation is en¬ 
titled to the pavment to it bv said trustee out of said moneys paid 
to said trustee, in connection with the certification and delivery of 
said series C bonds, the sum of $600,459.66, being $1000 for each 
$1333.33 of such expenditures: Now therefore, be it 

Resolved. That this corporation request, and it does hereby request, 
Merchantile Trust Company of California, as trustee under said 
first and refunding mortgage, to pay to it the sum of $600.0(^0 out of 
the cash deposited with said trustee in connection with the Certifica¬ 
tion and delivery di said $600,000 face value of series C boi|ids, said 
sum to be employed by the corporation pursuant to decision 15140 
of the railroad commission of the State of California authorizing 
the issue and sale of said series C bonds; and be it 

217 Further resolved, That the president or any vice president, 
and the secretary or any assistant secretary of this corporation 

be, and each of them hereby is, authorized, directed, and empowered 
for and in behalf of this corporation, and as its corporate act and 
deed, to make, execute, and deliver any and all requests, certificates, 
and other instruments necessary or desirable or required, in connec¬ 
tion with the payment by said trustee to this corporation of said 
sum and to receive and receipt for any and all sums payable to 
this corporation on account of such expenditures. 
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Referring to the statement made at the hearing before the railroad 
commission as set forth above and to the need for further financing 
on the part of the company to take care of additional capital expend¬ 
itures required for extensions of service and for possible increase 
in generating capacity, the president stated that all of the 7% 
preferred capital stock which the company had been authorized 
by the railroad commission to sell had been sold, that it was desirable 
to take advantage of the interest in the purchase of preferred stock 
which had been created through the programme of advertising 
carried on in the territory and to continue the campaign of customer 
ownership; that the market value of the 7% preferred stock had 
strengthened and could be maintained hereafter at a premium 
218 over par on the market: that it would be unwise to ofi'er 
preferred stock for sale on behalf of the company at over par 
for the reason that the holders of preferred stock in the event of the 
dissolution of the company would receive only the par value of $100 
per share plus accrued dividends. 

Therefore the president recommended that the preferred stock 
now remaining unsold in the treasury of the company be reclassified 
and placed upon a 6 r f dividend basis so that the 0% preferred stock 
could be offered for sale at a discount below par but on an interest 
return basis equal to a substantial premium on the 7% stock. 

For example, 6% stock at 90 would yield income at the rate of 
stock etao etao etao etaoi 


6%% per annum and would be equivalent to 7% stock at 105. 
G% stock at 92^/2 would yield income at the rate of about 6 1 /*>% per 
annum and would lx? equivalent to 7% stock at 108. 

The president further recommended that when the $3,080,000 
remaining of preferred stock now in the treasury had been reclassi¬ 
fied on a 0% basis that application be made to the railroad com¬ 
mission for permission to issue and sell an additional $1,000,000 
par value of stock at not less than 90. 

The president also referred to the advisability of refunding the 
$1,870,300 of series A 7*4% bonds by calling the said bonds for 
redemption at 110 on February 1.1926, the funds for such redemption 
to be provided bv the sale of first lien and refunding bonds to be 
issued under a new open end mortgage. Assuming that the said 
new bonds could be sold at a reasonable price this refunding opera¬ 
tion would result in a net saving to the company in bond interest 
of approximately $15,000 per year. At the same time an amount of 
bonds, in addition to the amount to be refunded, could be issued, 
say up to a total amount of $3,000,000 of new bonds which would 
provide in the neighborhood of $800,000 of new cash for the treasury 
of the company. 

The earnings of the company for the year 1925 and the capital 
expenditures made would be sufficient to support the issuance of the 
said amount of bonds. 


After discussion, on motion duly made, seconded, and unanimously 
carried, it was resolved that— 


WJierea*', the articles of incorporation of this corporation, in 
paragraph sixth thereof, provide that $7,500,000 par value of the 
stock shall be preferred stock and $7,500,000 common stock, and that 
said preferred stock shall be entitled to receive cumulative dividends 
at the rate of 7% per annum; and 
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pf shall 
(% per 
of this 


W hrreax* there is $3,080,000 of said preferred stock no\y in the 
treasury of the corporation and unissued; and 
210 Whereas it is deemed desirable that said remaining preferred 
stock shall be reclassified so that the holders there 
receive dividends at the rate of (>% per annum instead of 
annum, and to that end that the articles of incorporation! 
corporation be amended to so provide; now therefore, be it 

Rexofc*(I. that the articles of incorporation of this corporation be 
and the same are hereby amended by altering and amending article 
sixth of said articles of incorporation to read as follows: 

“ Sixth. That the amount of capital stock of this corporation is 
$15,000,000 divided into 150,000 shares of the par value of $1)00 each, 
of which $7,500,000 divided into 75.000 shares shall be preferred 
stock, and $7,500,000 divided into 75,000 shares shall be Common 
stock. 

** From time to time the preferred stock or common stock pr either 
mav be increased or diminished according to law and mav be issued 
in such amounts and proportions as may be determined by the board 
of directors and as may be permitted by law. 

“$•4,420,000 of preferred stock divided into 44.200 shares shall bear 
dividends at the rate of 7% per annum, and the holders thereof shall 
be entitled to receive dividends at the rate of 7% per annum as here¬ 
inafter provided, and remaining stock, to wit, $3,080,000. shall bear 
dividends at the rate of 0% per annum, and the holders thereof shall 
be entitled to receive dividends at the rate of 6% per annum, as here¬ 
inafter provided. Said holders of said preferred stock shall be en¬ 
titled to receive from the surplus or net profits of this corporation 
dividends when and as declared by the board of directors at the rate 
of 7 % per annum on said $4,420,000 of preferred stock at the rate of 
6% per annum on said $3,080,000 of preferred stock, from the date 
of issuance of said preferred stock, and no more, payable Quarterly 
at the time specified by the board of directors. 

“ Prior to January i, 1924, dividends on the preferred styck shall 
not be cumulative. No dividends shall be declared or pai^i on the 
common stock prior to said date or set aside therefor unless and until 
dividends have been paid or declared on the preferred stocjk at the 
rate above specified, from the date of issuance of said preferred stock 
up to the time said dividends on the common stock is paid or declared. 

“After said January 1, 1924, the dividends on the preferred stock 
shall be cumulative, and together with all unpaid accumulations 
thereof, shall be paid or set aside before any dividends shall! be paid 
on the common stock, or set aside therefor. After January 1, 1924. 
whenever all cumulative dividends on the preferred stock: for all 
previous years, beginning January 1, 1924, shall have been 
220 declared and shall have become payable, and the accrued quar- 
terlv installments for the current vear shall have been de- 
dared, and this corporation shall have paid such cumulative divi¬ 
dends for the previous years, beginning January 1, 1924, and such 
accrued quarterly installments or shall have set aside from its surplus 
or net profits a sum sufficient for the payment thereof, the board of 
directors may declare dividends on the common stock payable then, 
or thereafter, out of an}’ remaining surplus or net profits. 

“ In case of the liquidation or dissolution of this corporation the 
holders of the preferred stock shall be entitled to receive from the 
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assets of this corporation the par value thereof, and all unpaid cumu¬ 
lative dividends accrued thereon since January 1. 1924, and no more, 
before any amount shall be paid to the holders of the common stock, 
and thereafter the remaining assets shall be distributed ratably 
among the holders of the common stock. 

“All of the shares of the capital stock of this corporation, common 
and preferred, shall be issued as fully paid up, and shall not be sub¬ 
ject to any assessment for any purpose whatsoever. 

Ci Xo holder of preferred or common stock shall be entitled of right 
to subscribe for. purchase, or receive any share of preferred or com¬ 
mon stock hereafter issued or authorized by this corporation, or be 
entitled of right to subscribe for. purchase, or receive any obligation 
of this corporation which is convertible into such preferred or com¬ 
mon stock." 
and, be it 

Farther resolved. That a meeting of the stockholders of this cor¬ 
poration be called and it is hereby called for Tuesday, the first day 
of September 1925. at 2 p.m. of said day. at the office and principal 
place of business of this corporation. 454 California Street. San 
Francisco. California, to consider and act upon the proposal to amend 
the articles of incorporation of this corporation to reclassify $3,080,000 
par value of the unissued preferred stock of this corporation so 
that the same shall be entitled to cumulative dividends at the rate of 
6% per annum instead of 7% per annum, and to consider and act 
upon any other matters that may come before said meeting; and, 
be it 


Further resolved. That the secretary of this corporation be, and he 
is hereby authorized and directed to cause notice of said meeting to 
be given in the manner prescribed by law and the bylaws of this 
corporation. 

On motion dulv made, seconded, and unanimously carried, it was 

• / V / 

Resolved. That if and when the preferred capital stock of this cor¬ 
poration is reclassified in accordance with the foregoing 
221 resolution, that this corporation issue and sell not to exceed 
10.000 shares of its six percent preferred capital stock for the 
sum of not less than ninety dollars ($90) per share, said stock to be 
sold upon such terms and conditions of payment as may from time 
to time be fixed by the officers of this corporation, and be it further 

Resolved. That the officers of this corporation be, and they hereby 
are, authorized, directed, and empowered, for and in behalf of this 
corporation and as its corporate act and deed, to institute and con¬ 
duct such proceedings as may be necessary to secure the order of the 
Railroad Commission of the State of California authorizing the issue 
and sale of said shares of stock on the terms aforesaid, and, further, 
to do and perform any and all other acts and things necessary or 
desirable to effectuate the purposes of this resolution. 


Dividend 

The President then stated that there was sufficient balance to the 
credit of profit and loss derived from the earnings of the company, 
to enable payment of the regular quarterly dividend on the pre¬ 
ferred capital stock of the company, amounting to $69,949.36. 
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Thereupon on motion duly made, seconded, and unanimously car¬ 
ried. it was 

R(solved. That a dividend, number 16. be, and hereby is. declared 
on tiie outstanding shares of the preferred capital stock of :his cor¬ 
poration at the rate of $1.75 per share for the quarterly period end¬ 
ing July 15. 1925. payable July 30. 1925. to the stockholders of rec¬ 
ord at the close of business July 15. 1925. from the net earhings of 
this company. Provided that the dividend upon all stock issued dur¬ 
ing said quarter shall be only that proportion of $1.75 wjiich the 
number of days during which said stock was outstanding dining said 
quarter, bears to the total number of days in said quarter. 

There being no further business, on motion duly made, seconded, 
and unanimously carried, the meeting adjourned. 

P. A. Seitz. 

Assist.an t Secretary. 

222 I. J. J. Madden, do hereby certify that I am assistant sec- 

«/ • > 

ret ary of the California-Oregon Power Company, a 
tion duly organized and existing under and by virtue of the) 
the State of California: that as such assistant secretary I have access 
to all original records of said corporation, and I do hereby further 
certify that the above and foregoing is a true and correct copy of 
minutes of a special meting of the board of directors of sai^l corpo¬ 
ration duly called, held, and convened according to law and the 
bylaws of said corporation, on the 30th day of June 1925, as the 
same appears on the records of said corporation, and that a quorum 
was present and acting throughout said meeting. 

In witness whereof. I have hereunto set my hand and affixed the 
seal of said corporation, this 28th day of February. 1933. 

[seal] J. J. Madden 

A ssistant Secretary. 

223 Exhibit 3 


Docket No. 50582 


porpora- 
laws of 


The California-Oregon Power Company, petitioner 


v. 


Commissioner of Internal Revenue, respondent 

i 

Certified copy of minutes of special meeting of board of directors 
of the California-Oregon Power Company. September 1, 1925. 
224 Office of the California Oregon Power Company. 

California Street , San Francisco, California, 

September A 1025 . 

A special meeting of the board of directors of the California Ore¬ 
gon Power Company, of which meeting due notice was given to each 
member of the board, was held at this office this date at 2 o’clock 

p.m. 

There were present: J. D. Grants, in the chair; John Dj McKee, 
Milton H. Esberg, John Freuler, Joseph Hyman. 

There were absent: W. I. Brobeck, Joseph A. Donohole, A. S. 
Holmes, Paul B. McKee. 



108 GUY T. HELVERING VS. THE CALIFORNIA OREGON POWER CO. 


P. A. Seitz, assistant secretarv of the eompanv, acted as secretary 
of the meeting. 

The secretary then read the minutes of the meeting of the board of 
directors held June 30, 1925. and August 4. 1925. which on motion 
duly made, seconded, and unanimously carried, were approved and 
adopted. 

The secretary then presented a statement of earnings and expenses 
for the month of July 1925. and comparative balance sheets as of 
January 1. 1925. and Julv 31. 1925, which on motion duly made, 
seconded, and unanimously carried were ordered received and placed 
on file. 

The president then presented to the board of directors a report, 
including the report prepared by the first vice president and general 
manager, concerning the activities of the company and various mat¬ 
ters of importance which had occurred since the last meeting of the 
board, which report is set forth on pages 204 to 207 in volume 3 of 
general manager's reports. 

The report was ordered received and placed on file in the volume 
of records above mentioned. 


The president then stated that claim was being prepared against 
the Commercial Union Assurance Company of London for approxi¬ 
mately $11,000. covering loss because of damage to the generator 
(number two in the Copco Two plant) which was derailed on South¬ 
ern Pacific Line near Clipper Gap. and also to cover the loss of 
225 revenue because of the longer time required to dry out this 
piece of machinery, the generator having been exposed to 
moisture at tiie time of derailment. 


Thereupon, on motion duly made, seconded, and carried, it was 
Resolved* That John I). McKee, president, or Paul B. McKee, vice 
president of this corporation, shall be. and he is hereby, authorized 
and empowered to act as the agent of this corporation in the adjust¬ 
ment of anv and all claims which have arisen, or which mav arise, 

%/ 

against any and all of the fire insurance companies in interest, by 
reason of the derailment of railroad car on April 15th, 1925. at 
Clipper Gap. Cal., and that said John I). McKee, president, or Paul 


B. McKee, vice president, has full power and authority to adjust, 
settle, or compromise said claims, or any or all of them, and to make, 
execute, and deliver all documents and papers which may be required 
in the course of such adjustments, settlements, or compromises, or 


any of them, to receive and discharge for all moneys which may 
become due or payable to this corporation in respect of such claims, 
or the adjustment, isettlement. or compromise thereof, and to do 


everything necessary and proj>er to represent this corporation in the 
premises exactly as though it were itself acting. 

Referring to the resolution adopted at the meeting of the stock¬ 
holders held this day. and to the resolution adopted at the meeting of 
this board of directors held on June 30, 1925, authorizing the amend¬ 
ment of the articles of incorporation of this corporation so as to 


reclassify its unissued preferred stock in the amount of $3,080,000 so 
that the same shall be entitled to receive dividends at the rate of 6% 


per annum instead of 7% per annum, the president presented forms 
of certificates of stock prepared by the American Bank Note Com¬ 
pany covering the common capital stock, 7% preferred capital stock, 
and G% preferred capital stock in the reclassified form. 
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On motion duly made, seconded, and carried it was 

Resolved , That this corporation adopt, and it does hereby adopt, as 
new forms of stock certificate for seven percent preferred, six per¬ 
cent preferred and common stock in lieu of the forms of sftock cer¬ 
tificates heretofore employed: Now, therefore, be it 

Resolved ’, That this corporation adopt, and it does hereby adopt, as 
the forms of stock certificates to be hereafter employed, forms in 
words, figures, and design substantially as follows: 

(See specimen certificates of seven percent preferred, six percent 
preferred and common stock, respectively, inserted between pages 
24 and 25.) 

On motion duly made, seconded, and unanimously carried it was 
further resolved as follows: 

226 Resolved , That Mercantile Trust Company of California 

be, and it hereby is, appointed and designated as registrar of 
transfers of the stock of this corporation (tiie California-Oregon 
Power Company), and is authorized, directed, and empowered to 
register stock of this corporation not to exceed one hundred fifty 
thousand shares, when presented to it duly signed by its president 
or vice president, and secretary or assistant secretary, ajnd after 
such registration to redeliver the said stock to this corporation. 

Referring to the resolution adopted at the meeting of the board 
of directors of June 30. 1925 (see page 13 of this minute book) 
the president stated that it was the judgment of the officers of the 
company that 10.000 shares of the 6% preferred capital stock of 
the company should be offered for sale on the customer ownership 
basis at not less than $92 per share, which, after allowing $2 per 
share for commissions and expenses would yield $92 per share net 
to the company. 

On motion duly made, seconded, and unanimously carried it was 

Resolved , That the officers of this corporation be and thdy hereby 
are authorized, directed, and empowered for and in behalf of this 
corporation and as its corporate act and deed, to institute and 
conduct such proceedings as may be necessary to secure the order 
of the railroad commission authorizing the issuance and. sale of 
10,000 shares of the 6% preferred capital stock of this corporation 
for the sum of not less than $92 per share, less an allowance of $2 
per share, to cover commissions and expenses, said stock to be sold 
on such terms and conditions of payment as may from time to time 
be fixed by the officers of this corporation, and further that the said 
officers be authorized to do and perform any and all other acts and 
things necessary or desirable to effectuate the purposes of this 
resolution. 

The president then referred to statement which he had made to 
the meeting of the board of directors held on June 30, 1925 (see 
page 10 of this minute book) regarding the advisability of refund¬ 
ing the series A 7*4% bonds of this corporation through the sale of 
bonds under a new first lien and refunding mortgage and further 
stated that in order to carry out the above proposal and also to 
enable the company to meet the demands for service as they arise 
in the territory for which the company is responsible, it is necessary 
now for the company to prepare a balanced and comprehensive plan 
of financing including the issuance of both bonds and stock from 
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time to time. Proceedings to reclassify the preferred capital stock 
so that anv preferred stock hereafter sold by the company is 
entitled to'dividends at the rate of 6% per annum, have been 
taken. 

227 The limit of bonds which may be issued under the first 
and refunding mortgage dated February 1. 1921, is very 

nearly exhausted and therefore in order to provide adequate means 
of financing future necessary developments the president recom¬ 
mended the creation of a new open end first lien and refunding 
mortgage with a present authorized limit of $50,000,000. the new 
mortgage to contain definite restrictions upon the issuance of bonds 
thereunder similar to the provisions of the present mortgage and 
including the conditions that bonds mav be issued onlv to refund 
bonds therefore issued or to provide a proper proportion of the 
cost of additions or betterments to the properties of the company 
or the acquisition of additional properties and provided the net 
earnings of the company substantially exceed all bond interest 
requirements. 

The terms and conditions of the new mortgage would be subject 
to the approval of the California Railroad Commission and bonds 
may be issued under this mortgage only upon the approval of the 
said commission. 

It was estimated that this authorized limit of bonds would take 
care of the needs of the company for the next five to ten years. 

The president recommended that a special meeting of the stock¬ 
holders of this Corporation be called to consider the above-mentioned 
proposal. 

Thereupon on motion duly made, seconded, and carried, it was 
Resolved* That a meeting of the stockholders of the California- 
Oregon Power Company be, and the same hereby is, called for and 
will be held on Tuesday, the 24th day of November 1925, at two 
o'clock p.m. that day, at the office and principal place of business of 
this corporation, in the building located at no. 454 California Street, 
in the city and county of San Francisco. State of California, said 
place of meeting being the principal place of business of this cor¬ 
poration. and the building where its board of directors usually 
meets, for the purpose of considering and acting upon a proposal to 
increase the bonded indebtedness of this corporation from the present 
authorized amount of twelve million dollars ($12,000,000) to the 
aggregate amount of fifty million dollars ($50,000,000), and for the 
purpose of considering and acting upon such other matters as may 
come before said meeting; and be it 
Further' resolved . That the secretary of this corporation cause a 
notice of said meeting to be given by publication and published in 
the Daily Commercial News, a newspaper of general circulation, 
printed and published in the city and county of San Francisco. 
State of California, once a week for at least sixty (60) days 

228 prior to said 24th day of November 1925. which notice shall 
be in the following form: 

Notice, of stockholders’ meeting for the purpose of increasing the 
bonded indebtedness of The California-Oregon Power Company 


Notice is hereby given that, pursuant to a resolution and order of 
the board of directors of The California-Oregon Power Company, a 
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corporation organized and existing under the laws of tlijs State of 
California, unanimously adopted at a regular meeting of slaid board, 
duly held on September 1. 1925. a meeting of the stockholders of 
said The California-Oregon Power Company has been called for and 
will be held at the office and principal place of business of said 

Street, in 
said place 


corporation, in the building located at No. 454 California 
the city and county of San Francisco. State of California, 
of meeting being the principal place of business of said corporation, 

meets, on 
m. of said 


and the building where its board of directors usually 
Tuesdav. the 24th dav of November 1925. at two o'clock p. 
day. for the purpose of considering and acting upon a proposal to 
increase the bonded indebtedness of said corporation fronj the pres¬ 
ent authorized amount of twelve million dollars (S12.000.0P0) to the 
aggregate amount of fifty million dollars ($50,000.000) aijid to con¬ 
sider and act upon such other matters as may come before said 
meeting. 

The amount to which it is proposed to increase said b|onded in¬ 
debtedness is fifty million dollars ($50,000,000). 

By Order of the board of directors. 

Dated September 18, 1925. 

/s/ Darwin G. TyRee, 

Secretary of The California-Oregon Poicer Company. 

and be it 

Further resolved. That the secretary of this corporation be. and 

he herebv is. directed to address and mail a like notice of iaid meet- 
%/ 

ing to each of the stockholders whose name appears on thd books of 
this corporation as sufficiently addressed or identified at hijs place of 
residence, if known, and if not known, then at the place in jwhich the 
principal place of business of this corporation is situated, which 
notice shall be so addressed and mailed to said stockholders at least 
thirty (30) days before said 24th day of November 1925, the day 
appointed for said meeting. 

On motion dulv made, seconded and carried, it was 

Resolved ’, That this corporation. The California-Oregqn Power 
Company, sell and convey to G. W. Walker, of Gold Hill, 
for the sum of fifteen hundred (1500.00) dollars in cas) 
money of the United States, payable upon delivery of deed 1 therefor, 
the following described property: 

229 All those certain lots, pieces, or parcels of land situate, lying, 
and being in the Countv of Jackson, State of Oregon, more 
particularly described as follows, to wit: 

All that portion of the southeast quarter of the southeast quarter 
(SE 1 /! SE14) of section ten (10) lying southeast of the j right-of- 
way of The Oregon and California Railroad Company, andithat por¬ 
tion of the northwest quarter of the southwest quarter (NW^i SW*4) 
of section eleven (11) lying southeast of the right-of-way of said 
Oregon and California Railroad Company, and the northeast quarter 
of the southwest quarter (NE 14 SW 1 /*) and the southwesjt quarter 
of the southwest quarter (SW}4 SW*4) of section eleven (11), all 
in township thirty-six (36) south, range three (3) west, Wjillamette 
meridian; 

Also a right-of-way for a wagon road as now existing adross that 
portion of lot four (4) in section eleven (11) township thirty-six (36) 
-s 


Oregon, 
|i. lawful 


51146—34- 
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south, range three (3) west. Willamette meridian, lying between the 
right-of-way of said Oregon and California Railroad Company and 
Rogue River and also a right-of-way for an irrigation pipe line 
across said lot four (4). near the easterly end thereof, from said 
Rogue River to the 'right-of-wav of said Oregon and California 
Railroad Company; 
and be it further 

Resolved. That the president or vice president, and secretary or 
assistant secretary, ofi this corporation be, and they are hereby, au¬ 
thorized to execute in its name and under its corporate seal, all proper 
instruments, and to do any and all things necessary and/or con¬ 
venient. for the purpose of transferring and conveying the above- 
described property to said C. W. Walker, and of obtaining a release 
of said property from the lien of the first and refunding mortgage 
or deed of trust, dated February 1. 19*21. from this corporation to 
Mercantile Trust Company (now Mercantile Trust Company of 
California): and be it further 

Resolved. That it is the opinion of the board of directors of this 
corporation that the proceeds to be realized from the sale of said 
property, to wit. the sum of $1,500.00 represents the full value of 
said property, and that such sale is advisable, from the standpoint of 
this corporation and Mercantile Trust Company of California (for¬ 
merly Mercantile Trust Company, trustee under said mortgage or 
deed of trust from this corporation, dated February 1. 1921, and 
from the standpoint of the holders of the bonds secured by said 
mortgage or deed of trust, and that the retention of the property 
above described is no longer desirable in the conduct of the business 
of this corporation: and be it further 

Resolved. That J. W. Wakefield be, and he is hereby, appointed 
for the purpose of making the sworn statement required under clause 
(2) of paragraph (5) of section 1 of article six of said mortgage or 
deed of trust: and be it further 

230 Resolved , That Dunne, Brobeck. Phleger & Harrison, at¬ 
torneys at law. be, and they are hereby, appointed as counsel 

for the purpose of rendering an opinion as required by clause (3) 
of paragraph (5) of section 1 of article six of said mortgage or deed 
of trust. 

There being no further business, on motion duly made, seconded 
and unanimously carried, the meeting adjourned. 

! P. A. Seitz, 

Assistant Secretary. 

231 I. Wm. G. Fohl, do hereby certify that I am assistant sec¬ 
retary of The California-Oregon Power Company, a corpora¬ 
tion dulv organized and existing under and bv virtue of the laws of 
the State of California; that as such assistant secretary I have access 
to all original records of said corporation, and I do hereby further 
certify that the above and foregoing is a true and correct copy of the 
minutes of a special meeting of the board of directors of said cor¬ 
poration duly called, held and convened according to law and the 
bylaws of said corporation, on the 1st day of September 1925, as the 
same appears on the records of said corporation, and that a quorum 
was present and acting throughout said meeting. 
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In witness whereof, I have hereunto set my hand and affixed the 
seal of said corporation, this 25th day of February 1933. 

[seal] W. G. PdHL, 

Assistant Secretary. 

232 Docket No. 50582 

Tiie California Oregon Power Company, petitioner 

v. 

I 

Commissioner of Internal Revenue, respondent 

Exhibit 4 


233 Before the Railroad Commission of the 

State of California 

Application No. 12081 j 

In the matter of the application of The California Oregon Power 
Company, a corporation, 

For an order of the Railroad Commission of the; State of 
California; 

(a) Authorizing the issue and pledge of $2,187,300 ojf series C 
first and refunding mortgage bonds; 

(b) The execution of a general and refunding mortgage covering 
all of its presently owned and hereafter acquired properties; 

(c) Authorizing the issue and sale of $3,000,000 series A general 
and refunding mortgage bonds. 

Application 


s 


The application of The California-Oregon Power Company 
pectfully shows: 


re- 


That applicant is a corporation organized and existing under and 
by virtue of the laws of the State of California, with its principal 
place of business in the city and county of San Francisco, State of 
California; ^ | 

That the post-office address of applicant is no. 454 California 
Street, San Francisco, California: 

That a certified copy of applicant’s articles of incorporation has 
heretofore been filed with your commission in connection with 
application no. 6512. 

234 II 

That applicant is engaged as a public utility in the lousiness of 
generating electric energy and distributing and vending t|ie same in 
the counties of Jackson, Josephine, Klamath, Douglas, aqd Lane in 
Oregon, and in the counties of Siskiyou, Shasta, and Trinity in Cali¬ 
fornia, and in developing, storing, selling, and distributing water for 
domestic, commercial, and municipal purposes in the city off Klamath 
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Falls. Klamath 
County. Oregon. 
California. 


County, and in the city of Roseburg. Douglas 
and : in the town of Dunsmuir. Siskivou Countv. 

v *>' / 


III 


That a financial statement of applicant as of September 80. 1925. 
is filed herewith, marked ** Exhibit A “. and incorporated herein by 
reference. 

IV 


That under the first! and refunding mortgage of applicant to Mer¬ 
cantile Trust Company of California, as trustee, dated February 1. 
1921. the total amount of bonds which mav be issued and outstanding 
at anv one time is limited to $10,000,000 less the amount of then out- 
standing underlying bonds and less the amount of bonds theretofore 

V • * 

redeemed through the operation of the sinking fund. 

That there is at present issued and outstanding under said first 
and refunding mortgage the following bonds: 


Series A, bearing interest at 7 y>7c per annum_$1. S70,800 

Series B. bearing interest at 6% per annum_ 4. 500, 000 

Series C, bearing interest at o J />'/c per annum_ 2.600,000 


Total_ 8. 070. 300 

235 In addition, the following underlying bonds are out¬ 
standing : 

oVc bonds of Rogue River Electric Company dated July 1. 1907, 
maturing July 1, 1937- 583. 000 


Total first and refunding mortgage and underlying bonds_ 0.553.300 

That first and refunding mortgage bonds have been redeemed 

through the sinking fund to the amount of_ 120. 700 

0.683. 00') 

That first and refunding mortgage bonds to the amount of $317,000 
may be presently issued under the provisions of said first and refund¬ 
ing mortgage as follows: 

Total amount of first and refunding mortgage bonds which may 


be issued_.$10. (XX). 000 

First and refunding mortgage bonds outstanding_$S. 070. 300 

Underlying bonds_ i _ 5S3, 000 

Bonds redeemed through*sinking fund_ 120. 700 

- 9. 683. 000 


Balance of bonds which may he issued 


317, 000 


V 


That applicant proposes to redeem all of the series A first and 
refunding mortgage bonds now outstanding, to wit, $1,870,300. in 
face amount, on February 1. 1926. and further proposes to request 
the certification and delivery to it by the trustee under said first and 
refunding mortgage of series C bonds to a face amount equal to the 
face amount of the series A bonds so redeemed or retired: that the 
issue of said series C bonds upon the payment or retirement of said 
series A bonds is permitted by section 4 of article II of said first and 
refunding mortgage. 
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236 That applicant desires to issue $317,000 of series C first and 
refunding mortgage bonds to reimburse its treasury for 75% 
of capital expenditures made since February 1, 1921, for which no 
first and refunding mortgage bonds have heretofore beeln issued. 

That the total of said series C first and refunding mortgage 
bonds thus proposed to be issued is $2,187,300 made up as follows: 

(a) Bonds to be issued against redemption of $1,870,300 of series 

A bonds_$1,870,300 

(b) Bonds to be issued against capital expenditures_ 317,000 


Total 


2,1S7, 300 


VI 


That applicant requests permission to issue said $2,187,300 of 
series C first and refunding mortgage bonds as aforesaid and to 
pledge the same under the general and refunding mortgage herein¬ 
after mentioned; that said series C first and refunding mortgage 


[nd payable 
jper annum, 


bonds are to be dated February 1. 1921. to be due al 
February 1, 1955, to bear interest at the rate of 5 */>% 
payable semiannually on the 1st day of February and the 1st day 
of August of each year, both principal and interest payable at the 
office of Mercantile Trust Company of California, at San Francisco, 
California, interest also payable at National City Bank of New 
York, and/or Harris Trust and Savings Bank of Chicago, Illinois; 
interest and principal payable without deduction for ajnv Federal 
income tax not over 2% that applicant may be requited or per¬ 
mitted to pay thereon or retain therefrom under any present 
237 or future law of the United States of America; said bonds 
or any part thereof subject to redemption by applicant on any 
interest date upon the payment of the principal thereof and interest 
to the date of redemption together with a premium ecjual to one 
tenth of one percent upon the principal for each year |or fraction 
thereof of the unexpired term of said bonds; said bonds to be sub¬ 
stantially in the form set forth in said first and refunding mortgage, 


with such variations and changes as may be necessary 
the provisions in this paragraph set forth. 

VII 


to express 


That this applicant proposes to make, execute, and deliver to Mer¬ 
cantile Trust Company of California, as trustee, its general and 
refunding mortgage, dated January 1, 1926, covering all of the 
properties presently owned by applicant and all properties to be 
hereafter acquired by applicant; 

That said general and refunding mortgage will contain! no limita¬ 
tion upon the amount of bonds which may be issued ^hereunder, 
and will permit the issue of bonds in series, with varyihg interest 
rates, dates of maturity, redemption privileges, and i|ncome tax 
provisions; that said general and refunding mortgage vtjill provide 
for the issue of bonds against 75% of expenditures fo^* additions 
and betterments made by applicant since February 1, 1921, which 
have not been the subject of the issue of first and refunding mortgage 
bonds. 
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That said general imd refunding mortgage will further provide 
for the initial issue of $3,000,000 face value of bonds against the 
pledge of the $2,187,300 face value of series C first and re- 

238 funding mortgage bonds of applicant above referred to, par 
for par. and the balance against 75% of expenditures for ad¬ 
ditions and betterments since February 1. 1921. which have not 
been made the basis of the issue of first and refunding mortgage 
bonds: said $3,000,000 of bonds to be known and designated as 
series A. to be dated January 1. 192G, to be due and payable January 
1, 1946, to bear interest at the rate of 5y s % per annum, payable 
semiannually on the 1st dav of January and the 1st dav of July of 
each year, both principal and interest payable at the office of Mer¬ 
cantile Trust Company of California, and such other places as shall 
be specified in said bonds: principal and interest payable without 
deduction of any normal Federal income tax not over 2% that 
applicant may be required or permitted to pay thereon or retain 
therefrom under any present or future law of the United States; 
said entire issue of bonds designated as series A. or any part thereof, 
to be redeemable by applicant on any interest date upon the payment 
of the principal thereof and interest to the date of redemption, to¬ 
gether with a premium equal to 5% upon the principal thereof if 
redeemed during the first five years; a premium of 4% if redeemed 
during the next three years: a premium of 3% if redeemed during 
the next three years;'a premium of 2% if redeemed during the next 
three years; a premium of 1% if redeemed during the next three 
years: and a premium of one half percent if redeemed during the 
next two years: and ! no premium if redeemed during the last year. 

•» * *■ # C7 v 

Said bonds are to be substantially in the form set forth in said 
general and refunding mortgage, with such variations and changes 
as may be necessary to express the provisions in this paragraph set 
forth. 

239 VIII 


That said general and refunding mortgage will further provide 
for the pledge with the trustee thereunder of $2,187,300 face value 
of series C first and refunding mortgage bonds of this applicant, 
issued under the provisions of its first and refunding mortgage dated 
February 1. 1921, said bonds being the bonds heretofore in this appli¬ 
cation mentioned, and permission to issue and pledge which is herein 
applied for. 

IX 


That applicant desires to execute, sell, and deliver said $3,000,000 
face value of its general and refunding mortgage gold bonds, series 
A, under the provisions of and to be secured by said general and 
refunding mortgage, dated January 1, 1926, for the sum of not less 
than 93% of the face value thereof, together with accrued interest 
to date of sale. 

X 

That pending the final execution and delivery of said bonds and 
of said general and refunding mortgage, and the completion of the 



GUY T. HELVERING VS. THE CALIFORNIA OREGON POWE^t CO. 117 

various acts necessary for the legal execution and delivery thereof, 
it is proposed that applicant shall execute and deliver temporary 
certificates or temporary bonds, such temporary certificates jor tempo¬ 
rary bonds to be thereafter exchanged for said bonds 'when executed 
and delivered. A copy of said temporary certificates will be here 
after filed with your commission. 

That said general and refunding mortgage is now in the 
preparation and will be hereafter submitted to vour comm 
its approval. 

240 Wherefore, appellant prays that the Railroad Commission 
of the State of California make its order: 

(a) Authorizing the execution and delivery of its firsjt and re¬ 


course of 
ission for 


funding mortgage 514% sinking fund gold bonds, series 


!C. of the 


face value of $2,187,300, as set forth in said application, and the 
pledge of the same under applicant's general and refunding mort¬ 
gage dated January 1. 192G: and authorizing and approving the 
execution, delivery, and pledge of temporary certificates for said 
bonds to be hereafter exchanged for said bonds when issued; 

(b) Authorizing and approving the execution and delivery of 
applicant's general and refunding mortgage to Mercantile Trust 
Company of California, as trustee, dated January 1. 192 (p, and the 
mortgage and pledge under the provisions thereof of its properties 
presently owned and hereafter to be acquired: 

(c) Authorizing and approving the execution, delivery! and sale 
of its 514 % general and refunding mortgage gold bonds, series A, 
of the face value of $3,000,000, as set forth in this application, and 
authorizing and approving the execution, delivery, and safe of tem¬ 
porary certificates for said bonds to be thereafter exchange^ for said 
bonds when issued. 

The California-Oregon Power Company, 
By John B. McKee. President. 

[seal] By P. A. Seitz, Assistant Secretary. 

Ap plieant . 

Dunne. Brobeck. Phleger & Harrison. 

* / i 

Attorneys for Applicant. 

241 State of California, 

City and County of San Francisco , ss: 

John D. McKee, being first duly sworn, deposes and sa^fs: 

That he is an officer, to wit, the president of The California Oregon 


Power Company, a corporation, the applicant named in 
going application, and as such makes this verification f( 
behalf of said corporation: that he has read said applic 


the fore- 
>r and on 
ation and 


knows the contents thereof, and that the same is true of his own 
knowledge except as to the matters therein stated on information or 
belief, and as to those matters that he believes it to be tru^. 

John D. McKee 

Subscribed and sworn to before me this 20tli dav of November 
1925. 

[seal] Chalmer Munday, I 

Notamy Public in and for the City and County of 

San Francisco , State of California. 
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242 Exhibit A 

The California Oregon Power Company Comparative Balance Sheet 


ASSETS 


September 30. I Olio 


Capital assets: 

Fixed capital, including: adilitions ami bet¬ 
terments and work in progress_$10. S03. 030. 76 


Total capital assets_ 

Current assets: 

Cash and deposits.:_ 

Mercantile Trust Company—Special trustee- 

investment in affiliated companies_ 

Miscellaneous investments_ 

Notes receivable_ 

Accounts receivable_ 

Subscribers to capital stock_ 

Materials and supplies_ 


_$10. S03.030. 76 

81. 213.01 
3.611.50 
20. SS5. SI 
2.331. 00 
22. 802. 41 
304. 404. 57 
208. ISO. 71 
373. 871. &4 


Total current assets_ 

Other assets: 

Prepaid rents, taxes, and insurance_ 20.117.51 

Division charges in transit_ 28,4S0. OS 

Keno Power Company_ 262.368.61 

Other suspense—Preliminary capital ex¬ 
penditures_ j- 130, 504. 66 

Items in suspense_ 62. 740.17 

Unamortized debt discount and expense_ 573.002.08 


1.116. 400. 75 


Total other assets. 


1.078. 204.01 


21. 098. 634. 52 

243 The Cai.ifornia-Oregon Power Company Comparative Balance Sheet 

LIABILITIES 

September 30. 1025 


Capital stock: 

Common stock (issued)_$4,441,100.00 

Preferred stock (issued)_ 4. 003.800. 00 

Capital stock subscriptions_ 315. 603. 00 


Total capital stock_$8. 850, 503. 0) 

Long-term debt: 

First mortgage bonds_ 8. 070.300. (X) 

Underlying bonds_ i _ 583. 000. 00 


Total long-term debt_ 

Current liabilities: 

Vouchers payable_ i - 131.170.74 

Accounts payable__ 2. 202. 42 

Notes payable__ 007, 707.38 

Notes receivable—discounted- 13.867. 65 

Consumers* deposits- 40.354. 99 

Line advances__ 111. 09S. 25 

Service billed in advance_ 7, 400. SO 

Contracts payable- 16, 711. 77 


0. 553. 300. 00 


Total current liabilities 


1, 320, 604. 09 
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Accrued expense: 

Interest on long-term debt. 

Taxes_ 

Insurance_ 


SOD. 40S. 27 
141. 354. 46 
75S. 70 


Total accrued expense- $241. 611. 52 

Reserves: 

Reserve for accrued depreciation_ 1.341. 853.32 

Reserve for uncollectible accounts_ 34.033.20 

Other reserves_ 61,952.88 


Total reserves_ 1.438.730.40 


Surplus. 


b03. 786. 51 


21,90S, 634. 52 

244 I. E. L. Lenox, secretary of the California-Oregon Power 
Company, hereby certify that the foregoing' copy of applica¬ 
tion no. 12081. to the Railroad Commission of the State of California, 
is a full, true, and correct copy of the original of said application no. 
12081. now in mv care and custody. 

In witness whereof. I have hereunto set mv hand and affixed the 

* _ _ ^ 

seal of said corporation this 20th day of February 1933. 

E. L. Lenox, 

Secretary. 

245 Docket No. 50582 


The California Oregon Power Company, petition! 


v. 


ER 


Commissioner of Internal Revenue, respondent 

Exhibit 5 

Certified extract from minutes of regular directors' meeting of 
the California Oregon Power Company, November |24, 1925. 
246 The chairman then stated that at a special meeting of the 
stockholders held this day. resolutions had been addpted au¬ 
thorizing an increase in the bonded indebtedness of the company and 
that consideration of this matter should be had now by this jboard of 
directors. The chairman also referred to the minutes of the meeting 
of directors held on September 1, 1925 (see page 26 of this minute 
book) at which meeting the matter of bond refunding and jfinaneial 
set up was discussed. Thereupon on motion duly made, seconded 
and unanimously carried, it was resolved that 

Whereas, it is to the best interests of this corporation that |all of its 
outstanding first and refunding mortgage sinking fund seven and 
one half percent gold bonds, series A. being of an aggregate princi¬ 
pal face value of one million eight hundred seventy thousand three 
hundred dollars ($1,870,300), dated as of February 1, 1921, be re¬ 
deemed and paid on February 1. 1926: Now, therefore, be it 
Resolved. That this corporation redeem on February 1. 1926. all 
of its outstanding first and refunding mortgage sinking fupd seven 
and one half percent gold bonds, series A, being of the aggregate 
principal face value of one million eight hundred seventy thousand 


three hundred dollars ($1,870,300), dated as of February 
issued under the first and refunding mortgage of this cor 
under like date to Mercantile Trust Company, now named 


1, 1921, 
poration 
“ Mercan- 
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tile Trust Company of California ”, as trustee, and all of said first 
and refunding mortgage sinking fund seven and one half percent 
gold bonds, series A. are hereby called for payment and redemption 
on said date; and be it 

Further resolved. That notice of the call for redemption and of 
the redemption of said series A bonds be published by this corpora¬ 
tion in the manner and for the time specified in said first and re¬ 
funding mortgage, and that notice of said redemption be mailed to 
the registered holders of said bonds, as provided in said first and 
refunding mortgage; and be it 

Further resolved \ That this corporation deposit with the said 
trustee prior to the date so fixed for redemption. United States 
gold coin sufficient to pay the principal of said series A bonds, and 
the interest and premium thereon; and be it 

Further resolved. That a certified copy of this resolution be de¬ 
livered to said trustee forthwith: and be it 

Further resolved . 1 That the president or any vice president and 
the secretary or any assistant secretary, of this corporation be, and 
each of them hereby is, authorized, directed, and empowered to do 
and perform any and all acts or things necessary or convenient to 
effectuate the purposes of this resolution and the redemption of said 
series A bonds. 

247 The president then stated that application had been made 
to the Railroad Commission of the State of California for 
the permission to issue and pledge $2,187,300 of series I) first and 
refunding bonds to execute a new general and refunding deed of 
trust or mortgage and to issue $3,000,000 of series A 5y>% bonds 
under the said general and refunding mortgage. On motion duly 
made, seconded and unanimously carried, the action of the officer’s 
in making the said application was ratified, approved, and confirmed 
and the said officers further were authorized and directed to do and 


perform any or all acts necessary or convenient to carry out the 
purposes of said application. 

The president further stated that he was having negotiations for 
the sale of the above-mentioned $3,000,000 series A general and 
refunding bonds if, as. and when issued, to H. M. Byllesby and 
Company at 93 and interest with provisions that the said price be 
increased if the bonds were distributed to the public at a price 
higher than 97 and interest. 

248 I. J. J. Madden, do hereby certify that I am assistant secre- 
tary of the California Oregon Power Company, a corporation 
duly organized and existing under and by virtue of the laws of the 
State of California; that as such assistant secretary I have access to 
all original records of said corporation; and I do hereby further 
certify that the above and foregoing is a true and correct extract 
from the minutes of a regular meeting of the board of directors of 
said corporation duly called, held, and convened according to law 
and the bylaws of said corporation, on the 24th day of November 
1925, as the same appears on the records of said corporation and that 
a quorum was present and acting throughout said meeting. 

In witness whereof. I have hereunto set my hand and affixed the 
seal of said corporation this 4th day of February 1933. 


[seal] 


J. J. Madden, 

Assistant Secretary. 
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249 Docket No. 50582 j 

The California Oregon Power Company, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

Exhibit 6 

Amended and supplemental application to railroad commission of 

the State of California 

250 Exhibit No. — 

Before the Railroad Commission of the State of California 

Application No. 12081 

In the matter of the application of the California Oregon Power 
Company, a corporation. 

For an order of the railroad commission of the State of California; 

(a) Authorizing the issue and pledge of $2,187,300 of series C 
first and refunding mortgage bonds; 

(b) The execution of a general and refunding mortgage covering 
all of its presently owned and hereafter acquired properties; 

(c) Authorizing the issue and sale of $3,000,000 series A general 
and refunding mortgage bonds. 

Supplemental and amended application 

This supplemental and amended application of the California 
Oregon Power Company respectfully shows: 


Applicant filed its original application herein on or aboijt Novem¬ 
ber 20, 1925. It desires to, and hereby does, supplement and amend 
its original application in the particulars hereinafter set firth. 


Instead of issuing first and refunding mortgage series 0 bonds as 
in said original application set forth, applicant desires to jissue first 
and refunding mortgage series D bonds. Said series D bonds shall 
be identical in all respects with the terms and conditions specified in 
said original application for series C bonds, including the same date, 
face amount, interest, tax-free provisions, redemption clause and 
form, excepting only that they shall mature February 1, 1945, and 
shall be designated series D instead of series C. Applicant desires 
to issue said series D bonds against the retirement of first add refund¬ 
ing mortgage series A bonds, and against capital expenditures 
251 since February 1, 1921, and to pledge the same under its gen¬ 
eral and refunding mortgage, exactly as in said original appli¬ 
cation provided for the issuance and pledge of series C bonds. 
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Wherefore, applicant prays that the Railroad Commission of 
the State of California make its order: 

(a) Authorizing the execution and delivery of its first and refund¬ 
ing mortgage 5*4$ sinking fund gold bonds, series I), of the face 
value of $2,187,300. as set forth in said application and said supple¬ 
mental and amended application, and the pledge of the same under 
applicants general and refunding mortgage dated January 1. 1926: 
and authorizing and approving the execution, delivery, and pledge 
of temporary certificates for said bonds to be hereafter exchanged 


for said bonds when issued: 

(b) Authorizing and approving the execution and delivery of 
applicant’s general and refunding mortgage to Mercantile Trust 
Company of California, as trustee, dated January 1, 1926, and the 
mortgage and pledge under the provisions thereof of its properties 
presently owned and hereafter to be acquired; 

(c) Authorizing and approving the execution, delivery, and sale 
of its 5%% general and refunding mortgage gold bonds, series A, 
of the face value of $3,000,000. as set forth in said application, and 
authorizing and approving the execution, delivery, and sale of 
temporary certificates for said bonds to be thereafter exchanged 
for said bonds when issued. 


[seal] i The California Oregon Power Company, 

Applicant. 

By John I). McKee, President. 

Dunne. Brobeck, Phleger Harrison, 

Attorneys for Applicant. 


252 State of California, 

City and County of San Francisco , ss: 

John D. McKee, bding first duly sworn, deposes and says: 

That he is an officer, to wit, the president of the California Oregon 
Power Company. i\ corporation, the applicant named in the fore¬ 
going supplemental and amended application, and as such makes 
this verification for and on behalf of said corporation; that he has 
read said supplemental and amended application and knows the 
contents thereof, and that the same is true of his own knowledge 
except as to the matters therein stated on information and belief, 
and as to those matters that he believes it to be true. 

John D. McKee. 

Subscribed and sworn to before me this 27th day of November 
1925. 

[seal] Eugene P. Jones, 

Notary Public in and fo?‘ the City and County of 
San Francisco , State of California. 
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The California Oregon Power Company, petitioner 


v. 


Commissioner of Internal Revenue, respondent 

Exhibit 7 

Second supplemental and amended application to Railroad 
Commission of the State of California 

254 Before The Railroad Commission of the State o| 

California 

Application No. 12081 j 

In the matter of the application of the California-Oregdm Power 
Company, a corporation. 

For an order of the Railroad Commission of the State o^ Califor¬ 
nia : 

(a) Authorizing the issue and pledge of $2,187,300 of I series C 
first and refunding mortgage bonds: 

(b) The execution of a general and refunding mortgage covering 
all of its presently owned and hereafter acquired properties: 

(c) Authorizing the issue and sale of $3,000,000 series A general 
and refunding mortgage bonds. 

Second supjdemental and amended application 

This second supplemental and amended applicatin of tin} Califor- 
nia-Oregon Power Company respectfully shows: 


Applicant filed its original application herein on or about Novem¬ 
ber 20. 1925. Subsequent to that date, and prior hereto, if filed its 
supplemental and amended application herein. It desires); to, and 
hereby does, supplement and amend its original application, and its 
supplemental and amended application in the particulars hjerinafter 
set forth. 

11 

255 Applicant desires that its general and refunding mortgage 
be dated as of February 1, 1926, instead of January 1, 1926; 
that its $3,000,000 general and refunding mortgage series A bonds 
be dated as of February 1, 1926, and be due and payable February 1, 
1946. instead of being dated as of January 1. 1926, and becoming 
due and payable January 1, 1946; that its $2,187,300 first an<J refund¬ 
ing mortgage series I) bonds be dated as of February 1, 1926, as 
heretofore requested, but that said series D bonds become due and 
payable on February 1, 1946, instead of February 1, 1945.) 

Wherefore applicant prays that the Railroad Commission of the 
State of California make its order: 
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(a) Authorizing the execution and delivery of its first and refund¬ 
ing mortgage 5V>% sinking fund gold bonds, series I), of the face 
value of S2.187.300. as set forth in said application, said supplemental 
and amended application, and said second supplemental and amend¬ 
ed application, and the pledge of the same under applicant’s general 
and refunding mortgage dated February 1. 1920: and authorizing 
and approving the execution, delivery and pledge of temporary cer¬ 
tificates for said bonds to be hereafter exchanged for said bonds 
when issued: 

(b) Authorizing and approving the execution and delivery of 
applicant's general and refunding mortgage to Mercantile Trust 
Company of California, as trustee, dated February 1. 1920. and the 
mortgage and pledge under the provisions thereof of its properties 

presently owned and hereafter to be acquired; 

250 (c) Authorizing and approving the execution, delivery 

and sale of its 514% general and refunding mortgage gold 
bonds, series A. of the face value of $3,000,000. as set forth in said 
application, said supplemental and amended application, and said 
second supplemental and amended application, and authorizing and 
approving the execution, delivery and sale of temporary certificates 
for said bonds to be thereafter exchanged for said bonds when issued. 

The Caltfornia-Oregon Power Company, 

[seal] By John D. McKee. President . 

Applicant. 

Dunne. Brobeck. Phleger & Harrison, 

Attorney* for Applicant. 

257 State of California, 

City and county of San F rancisco, ss: 

John D. McKee, being first duly sworn, deposes and says: 

That he is an officelr, to wit. the president of the California-Oregon 
Power Company, a corporation, the applicant named in the fore¬ 
going second supplemental and amended application, and as such 
makes this verification for and on behalf of said corporation: that 
he has read said second supplemental and amended application and 
knows the contents thereof, and that the same is true of his own 
knowledge except as to the matters therein stated on information 
or belief, and as to those matters that he believes it to be true. 

John I). McKee. 

Subscribed and sworn to before me this 27th day of November 
1925. 

[seal] - 

Notary Public in and for the city and county of San Fran¬ 
cisco. State of California. 

258 I, E. L. Lenox, secretary of the California-Oregon Power 
Company, hereby certify that the foregoing copy of second 

supplemental and amended application no. 12081, to the Railroad 
Commission of the State of California, is a full, true and correct 
copy of the original of said second supplemental and amended 
application no. 12081, now in my care and custody. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said corporation this 20th day of February. 1933. 

[seal] E. L. Lenox, Secretary. 
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259 Exhibit 8 

Docket Xo. 50582 

The California-Oregon Power Company, petitioner 


Commissioner of Internal Revenue, respondent 

Opinion and Decision Xo. 15.700 of Railroad Commission of the 

State of California 


2G0 


Decision Xo. 15700 


Before the Railroad Commission of tiie State of California 


Application Xo. 12081 


In the matter of the application of The California-Oregon Power 
Company, a corporation, for an order of the Railroad Commission of 
the State of California: 

(a) Authorizing the issue and pledge of $2,187,300.00 ojf series D 
first and refunding mortgage bonds; 

(b) The execution of a general and refunding mortgage covering 
all of its presently owned and hereafter acquired properties; 

(c) Authorizing the issue and sale of $3,000,000 series A general 
and refunding mortgage bonds. 

Dunne, Brobeck, Phleger, and Harrison, by W. I. Br^beck and 
J. E. Cook, for applicant. 

O'pinion 

By the commission: The California-Oregon Power Company asks 
the railroad commission to make an order: 

1. Authorizing the company to execute and deliver to the trustee 
under its proposed general and refunding mortgage, and tjo be held 
by said trustee as collateral to secure the payment of the bonds which 
mav be issued under said general and refunding mortgagl\ $2,187,- 
300.00 of first and refunding mertgage 514 pehcent sinking fund gold 
bonds of series D. to mature February 1, 1946. 

2. Authorizing the company to execute a general and Refunding 
mortgage to the Mercantile Trust Company of California, as trustee, 
said mortgage to be dated February 1. 1926, and to be a lien on all of 

the company’s properties now owned or hereafter ! acquired. 
261 % Z Authorizing the company to issue and sell at not| less than 
93 percent of face value and accrued interest $3,^)00.000.00 
of 514 percent series A general and refunding mortgage gpld bonds 
to mature February 1, 1946. 

4. Authorizing the company to execute, issue, and deliver tempo¬ 
rary certificates to be hereafter exchanged for the bonds which it 
asks permission to issue. 

The California-Oregon Power Company has an authorized first 
and refunding mortgage bond issue of $i0,000.000.00. As of Sep¬ 
tember 30, 1925, the company had outstanding bonds as fpllows: 
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Series A 7 1 /->’s first and refunding-$1, 870. 300. 00 

Series B 6's first and refunding-^— 4, 500, 000.00 

Series C 5%'s first and refunding_ 2, 600, 000.00 

Subtotal_ S. 070.300. 00 

Rogue River Electric Co. 5‘s_ 583, 000. 00 

Total_:_ 0. 553,300.00 

First and refunding bonds in the amount of $583,000.00 are re- 
served to redeem or refund the Hogue River Electric Company bonds 
with the result that $9,553,300.00 of the first and refunding bonds are 
now outstanding or are reserved to redeem or refund underlying 
bonds. In addition. $129,700.00 of the first and refunding bonds 
have been issued and redeemed through the sinking fund created by 
the first and refunding mortgage. Adding the $129,700.00 to the 
$9,553,300.00 makes a total of $9,683,000.00 of first and refunding 
mortgage bonds which the company has issued under said mortgage 
or reserved to redeem or refund underlying bonds. As stated, the 
total amount of bonds which may be issued under the first and re¬ 
funding mortgage is limited to $10,000,000.00. Deducting the $9,683,- 
000.00 from the $10,000,000.00 leaves only $317,000.00 of first and 
refunding mortgage bonds available for the financing of future 
construction. 

262 By decisioh no. 8731 dated March 10, 1921. in application 
no. 6574 (volume 19. Opinions and Orders of the Railroad 
Commission of California, page 467) the railroad commission au¬ 
thorized the California-Oregon Power Company to issue $1,S49,- 
000.00 of 7%-percent bonds payable February 1. 1941. By decision 
no. 9586 dated October 4. 1921. in application no. 7169 (volume 20, 
Opinions and Orders of the Railroad Commission of California, 
page 648) the coipm’ssion authorized the company to issue $151,- 
000.00 additional 7^-percont series A first and refunding mortgage 
bonds. The total amount of such bonds authorized by the com¬ 
mission is $2,000,000.00. As of September 30. 1925. $1,870,300.00 
of 7 1 / 4-percent bonds were outstanding. 

The company intends to exercise the right reserved to itself and 
redeem the 7V-j-percent bonds on February 1. 1926. at 110 and 
accrued interest. The first and refunding mortgage permits it to 
issue bonds under said mortgage in substitution for the 7 1 /£>-per- 
cent bonds. As stated, however, only $317,000.00 of the first and 
refunding mortgage bonds remain available for financing the cost 
of additions and betterments. The company's stockholders on No¬ 
vember 24th approved a resolution increasing its authorized bonded 
indebtedness from $12,000,000.00 to $50,000,000.00. The company 
intends to execute a new general and refunding mortgage i ■> secure 
the payment of the increased authorized bonded indebtedness. At 
this time the company asks permission to issue and sell $1^090,000.00 
of general and refunding mortgage series A bonds to bear interest 
at 5%-percent per annum, and to mature February 1. 1946. The 
company asks permission to sell the bonds at not less than 93 per¬ 
cent of their face value and accrued interest. Of the proceeds 
realized from the sale of such bonds it asks permission to use 
$2,066,000.00 to redeem the 7^4-percent series A first and refunding 
mortgage bonds and to pay expenses incident to the issue of the 
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new bonds. The remaining proceeds estimated at not less 

263 than $724,000.00, it asks permission to use to pay indebted¬ 
ness, incurred in connection with the construction of the 

company's hydroelectric plants, and additions and betterments to 
its other properties. It is of record that the company’s current in¬ 
debtedness amount to approximately $1,000,000 which is represented 
by short-term notes bearing interest at the rate of 5% tjo 7 per¬ 
cent per annum. The expenses incident to the issue of the $3,000,- 
000.00 of bonds should be paid out of the current incoipe of the 
company. 

John I). McKee, president of the California-Oregon Povjer Com¬ 
pany, testified that the refunding of the 71,4-percent bonds! through 
the issue of 514-percent bonds at ninety-three will result ip a gross 
annual saving of about $16,000.00 and a net annual saving |of about 
$8,000.00. The difference between the sums is the amount tpat must 
be set aside annually to amortize the $351,000.00 increase in the 
bonded debt of the company caused by the refunding. 

The company has not yet submitted to the commission ^ copy of 
its proposed general and refunding mortgage. The testimony, how¬ 
ever, shows that such mortgage is to be a lien on all the company’s 
properties now owned or hereafter acquired and that there is to be 
deposited with the trustee under the general and refunding iliortgage, 
$2,187,300.00 of the company's first and refunding series fc) bonds, 
if the issue of such bonds and the deposit is permitted by ithe com¬ 
mission. From time to time additional first and refunding bonds 
may be deposited. 

Xone of the bonds herein authorized to be issued may be issued 
and delivered until the company has been authorized tc!> execute 
a general and refunding mortgage and has complied with sjich other 
provisions of the order or orders in this proceeding which may be 
conditions precedent to the issue of the bonds. 

Order j 

The California-Oregon Power Company having applied to the 
railroad commission for permission to issue bonds in the 

264 amount indicated in the opinion which precedes tpis order 
and execute a general and refunding mortgage, find issue 

temporary certificates to be exchanged for said bonds, a public hear¬ 
ing having been held before Examiner Fankhauser and | the rail¬ 
road commission being of the opinion that the money, property, 
or labor to be procured or paid for by such issue is reasonably 
required for the purposes specified in this order, that such [ purposes 
are not in whole or in part reasonably chargeable to operating 
expenses or to income, and that this application should at |this time 
be granted only to the extent as it affirmatively appears in this order, 
therefore, 

It is hereby ordered that The California-Oregon Power Company 
be, and it is hereby, after the effective date of this order, authorized 
to issue at not less than par, $2,187,300.00 face value of^series D 
514-percent first and refunding mortgage gold bonds due February 
1, 1946, and deposit said bonds with the trustee under its general 


51146—34-9 
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and refunding mortgage, if applicant is hereafter authorized to 
execute such mortgage. 

It is hereby further ordered that The California-Oregon Power 
Company be. and it is hereby authorized, after the effective date 
hereof, to issue and sell at not less than 93 percent of the face value 
and accrued interest. $3,000,000.00 of series A 514-percent general 
and refunding mortgage gold bonds due February 1, 1946, and use 
$2,057,330.00 of the proceeds to redeem the $1,870,300.00 face value 
of outstanding series A 7 1 / 4-percent iirst and refunding mortgage 
gold bonds and use the remainder of the proceeds, other than 
accrued interest, to pay indebtedness incurred to acquire or construct 
extensions, additions, and betterments to applicant's properties. 
The accrued interest may be used for general corporate purposes. 

It is hereby further ordered that The California-Oregon Power 

Company be. and it is hereby, authorized, after the effective date 

hereof, to issue temporary certificates to be thereafter ex- 

265 changed for the bonds herein authorized to be issued, the 

issue of said temporary certificates being subject to all the 

terms and conditions under which said bonds mav be issued. 

%• 

It is hereby further ordered that The California-Oregon Power 
Company shall keep such record of the issue, sale, and delivery of 
the bonds herein authorized and of the disposition of the proceeds 
as will enable it to file on or before the 25th day of each month a 
verified report, as required by the railroad commission's general 
order no. 24. which order insofar as applicable, is made a part of 
this order. 

It is herebv further ordered that the authority herein granted to 
issue bonds will not become effective until after applicant has paid 
the fee prescribed by section 57 of the Public Utilities Act. wnich 
fee is $1,065.00, nor until the commission has authorized applicant 
to execute a general and refunding mortgage to secure the payment 
of the $3,000,000.00 of general and refunding mortgage bonds, nor 
until there has been filed with the commission a detailed statement 


of applicant's construction expenditures from April to September 
1925, both months inclusive. Under the authoritv herein granted 
no bonds mav be issued, sold, or delivered after Mav 1. 1926. 


Dated at San Francisco. California, this 30th dav of November 

* * %• 


1925. 


H. W. Brundige, 


C. L. Sea vet, 

George D. Squires, 
Ezra W. Decoto, 

Leon O. Whitsell, 

C ommissioners* 


Certified as a true copy: 

(Signed) H. G. Mathewson, 
Secretary Railroad Commission* State of C(difomia* 
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266 Exhibit 9 

Docket Xo. 50582 


The California-Oregon Power Company, petitioner 

v. i 

Commissioner of Internal Revenue, respondent 

First Supplemental Order (Xo. 15908) Railroad Commission of the 

State of California 

267 LRA 


Decision Xo. 15908 


Before the Railroad Commission of the State of California 

Application Xo. 12081 j 

! 

In the matter of the application of the California Oregon Power 
Company, a corporation, for an order of the Railroad Commission 
of the State of California: 

(a) Authorizing the issue and pledge of $2,187,300 of [series D 
first and refunding mortgage bonds: 

jcr C- v? / # w 

(b) The execution of a general and refunding mortgage covering 
all of its presently owned and hereafter acquired properties!; 

(c) Authorizing the issue and sale of $3,000,000 series Aj general 
and refunding mortgage bonds. 

First supplemental order 

By the commission: The California Oregon Power Company asks 
permission to execute a general and refunding mortgage substantially 
in the same form as that filed with the commission on January 28, 
1926. to secure the payment of the $3,000,000 of general and!refund¬ 
ing bonds authorized to be issued by the order in the comrliission's 
decision no. 15,700 dated Xovember 30, 1925, and such additional 
general and refunding mortgage bonds as the commission may from 
time to time authorize applicant to issue. The commission’s prder in 
decision no. 15,700 provides, among other things, that the authority 
to issue said $3,000,000 of bonds will not become effective until the 
commission has authorized applicant to execute a mortgage to secure 
the payment of said bonds. 

268 Tne commission has considered applicant’s proposed! general 
and refunding mortgage and finds the same to be in Satisfac¬ 
tory form, therefore, 

It is hereby ordered that the California Oregon Power Company 
be, and it is hereby, authorized to execute a general and refunding 
mortgage substantially in the same form as that filed with the com¬ 
mission on January 28, 1926, provided that the authority herein. 


i 


I 
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granted to execute the mortgage is for the purpose of this proceeding 
only, and is granted insofar as this commission has jurisdiction 
under the terms of the public utilities act, and is not intended as an 
approval of said mortgage as to such other legal requirements to 
which said mortgage may be subject. 

It is hereby further ordered that the California Oregon Power 
Company shall file with the railroad commission two certified copies 
of its general and refunding mortgage within thirty days after the 
execution of said general and refunding mortgage. 

Dated at San Francisco. California, this 29th day of January 1926. 

H. W. Brundige, 

C. L. Seavey, 

Leon O. Whitsell. 

Com missi oners. 

Certified as a true copy. 

i (Signed) H. G. Mathewson, 

Secretary Railroad ( om mission State of California . 
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Exhibit 10 


Docket No. 50582 

The California Oregon Power Company, petitioner 

v. 

Commissioner of Internal Revenue, respondent 


Notice of call of petitioners first and refunding series A 7 %'s of 

1911 


270 Notice of redemption of all outstanding first and refunding 
mortgage sinking fund seven and one half percent gold bonds, 
series A, of the California Oregon Power Company. 

Notice is hereby given that, pursuant to a resolution of the board 
of directors of the California Oregon Power Company, and in 
accordance with the provisions of the first and refunding mortgage 
of February 1. 1921, by and between said The California Oregon 
Power Company and Mercantile Trust Company, now called Mer¬ 
cantile Trust Company of California, as trustee, all of the outstand¬ 
ing first and refunding mortgage sinking fund seven and one half 
percent gold bonds, series A, of the said The California Oregon 
Power Company, dated February 1. 1921. and due February 1, 1941, 
being of the aggregate principal face amount of one million eight 
hundred seventy thousand three hundred dollars ($1,870,300), issued 
under said first and refunding mortgage, have been called for re¬ 
demption and will be paid and redeemed on February 1, 1926. 

On the said February 1,1926, the principal of said bonds, together 
with accrued interest to said last-mentioned date, and together 
with the premium of ten percent (10%) of the principal thereof, 
will become due and payable at the office of Mercantile Trust Com¬ 
pany of California, 465 California Street, San Francisco, Cali¬ 
fornia. 
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After February 1, 1926, all interest upon said first and refunding 
mortgage sinking fund seven and one half percent gold bonds, 
series A. will cease. 

Dated. San Francisco. California, November 30, 1925. 

The California Oregon Power Company, 
By John D. McKee, President , 

By Darwin G. Tyree. Secretary . 

I, E. L. Lenox, secretary of the California Oregon Power Com¬ 
pany, hereby certify that the foregoing copy of notice of redemption 
is a full. true, and correct copy of the original of said notice of 
redemption, now in my care and custody. 

In witness whereof, I have hereunto set my hand and a|ffixed the 
seal of said corporation this 18th day of February 1933|. 

E. L. Lenox, Se^retat'y. 

271 Exhibit 11 

Docket No. 50582 

The California Oregon Power Company, petitioner 

v 

v. 

Commissioner of Internal Revenue, respondent 


Certified copy of minutes of special meeting of board of j directors 
of the California Oregon Power Companv. December 29. 1925. 
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Office of the California 

Oregon Power Company, 

JyjJf California Street. San Francisco . 


•nza street. San r rancisco. 
California , December 29. 1925. 


A special meeting of the board of directors of the California 
Oregon Power Company, of which meeting due notice was given 
to each member of the board, was held at this office this date at 
2 o’clock p.m. 

There were present: Joseph D. Grant, in the chair; j John D. 
McKee. Joseph A. Donohoe, Milton H. Esberg, John Freuler. A. S. 
Holmes, Joseph Hyman. 

There were absent: W. I. Brobeck, Paul B. McKee. 

P. A. Seitz, assistant secretary of the company, acted as j secretary 
of the meeting. 

The secretary then presented a statement of earnings andj expenses 
for the month of November 1925 and comparative balance!sheets as 
of January 1. 1925. and November 30. 1925, which on motion duly 
made, seconded, and unanimously carried were received and ordered 
placed on file. 

The chairman then stated that Leslie Rogers, the owner of two 
shares of preferred capital stock of this corporation evidenced by 
certificate number 1949 had applied for the issuance by this corpora¬ 
tion of a new certificate in his name evidencing his ownership of 
said shares in lieu of the original certificate which had be^n burned 
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by said Leslie Robers in error and had furnished affidavit of loss 
and bond of indemnity in this connection. 

Thereupon, on motion duly made, seconded, and unanimously 
carried, it was 

Resolved . That whereas it has been made to appear to the satis¬ 
faction of this board of directors by an affidavit tiled with the 
secretary of this corporation that Leslie Rogers of the city of 
Klamath Falls, county of Klamath. State of Oregon, is the sole 
owner and claimant of those certain two shares of preferred capital 
stock of this corporation evidenced by certificate number 1949 
issued in his name'and that said certificate had been destroyed; 
and 

273 Whereas said Leslie Rogers and J. A. Gordon have re¬ 
quested that this corporation issue and Mercantile Trust Com¬ 
pany of California countersign as registrar of transfers and deliver 
to said Leslie Rogers a new certificate in his name evidencing his 
ownership of said shares; and 

Whereas said Leslie Rogers has filed with the secretary of this 
corporation an indemnity agreement executed by him as principal 
and J. A. Gordon, of the city of Klamath Falls, county of Klamath, 
State of Oregon, as suretv agreeing to indemnifv and save harmless 
this corporation against all and every loss, damage, expense, and 
liabilitv which mav in any manner be incurred bv them or either of 
them bv reason of the issuance of such new certificates: Now, there- 
fore, be it 

Resolved by the board of directors of the Callforn la-Oregon Power 
Company, That the officers of this corporation be. and they are 
hereby, authorized and directed to issue and deliver a new certificate 
to said Leslie Rogers evidencing his ownership of said two shares 
preferred capital stock and that said Mercantile Trust Company of 
California as registrar of transfers be. and it is herebv. authorized 

V - t 

and requested to countersign said new certificate. 

Referring to the minutes of the meeting held November 24. 1925. 

n 

the president reported that he had made a contract under date of 
November 28. 1925. with H. M. Byllesby and Company covering the 
sale of the $3,000,009 of general and refunding mortgage series A 
514% bonds at 93 and interest with provision that the said price be 
increased if the bonds were distributed to the public at a price higher 
than 97 and interest. 

The said contract reads as follows: 


Chicago. Illinois, November 28, 1025. 
The California-Oregon Power Company. 

1i 55 California Street, San Francisco, California. 

Gentlemen: We hereby confirm our purchase at ninety-three 
(93) and accrued interest, of three million dollars ($3,000,000) par 
value general and refunding series A five and one half percent 
(5%%) gold bonds of your company to be issued under your general 
and refunding mortgage to Mercantile Trust Company of Cali¬ 
fornia to be dated February 1, 1926. said bonds to be described as 
follows: 

274 “Dated February 1, 1926, due February 1, 1946; callable as 
a whole or in part on sixty days’ notice on any interest pay¬ 
ment date at par, accrued interest, and a premium equal to five per- 
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cent (5%) for first five years, four percent (1%) for next three 
years, three percent (3%) for next three years, two percent (2%) 
for next three years, one percent (1%) for next three years, one- 
half of one percent, (*4 of 1%) for next two years, and nothing for 
last year; ! 

“Interest payable February 1 and August 1 at Mercantile Trust 
Company of San Francisco and at such other places as may be desig¬ 
nated by us prior to the execution of the said mortgage: principal 
payable at the office of the trustee in San Francisco; coupon bonds 
of the denomination of five hundred dollars ($500) and one thousand 
dollars ($1,000), or multiples thereof, with the privilege of Registra¬ 
tion as to principal only. Your company agrees to pay! interest 
without deduction for any normal Federal income tax up to two 
percent (2%). Your company agrees to make an amendejd appli¬ 
cation to the Railroad Commission of California within twenty (20) 
davs from the date hereof for the authorization bv said coiinnission 
of agreements by your company to reimburse to the holders of said 
bonds any and all personal property taxes which may be assessed by 
the State of Pennsylvania on said bonds or the holders thereof by 
reason of their ownership of said bonds not exceeding in any year 
four mills on each dollar of the taxable value of the bonds held by 
them and to reimburse the holders of said bonds for any income taxes 
imposed upon them by the State of Massachusetts by reasonj of their 
ownership of said bonds but not exceeding in any year six percent 
(6%) of the income derived from the interest on the bondsj held by 
them: and your companv agrees that if such authoritv be obtained 
from said commission, your company will agree in said mortgage to 
make reimbursement of said taxes as aforesaid." i 

It is understood that: 

1. Your company has made application to the Railroad Commis¬ 
sion of the State of California for its approval to the issuance of 
these bonds and will obtain the approval of all public bodies and 
commissions which may be necessary to make this a legal issue. 
275 2. Your company agrees to pay all expenses incident to 

the issuance of these bonds, including the order of; the said 
railroad commission, the preparation of a general and Refunding 
mortgage, and the legal opinion of Messrs. Dunne, Brobeck; Phleger 
& Harrison, as to the legalitv of the issue. 

3. The form of the bonds and of the general and refunding 
mortgage and the legality of all acts, things, and proceedingi incident 
to this transaction shall be subject to the approval of out* counsel 
and our obligations hereunder are contingent upon such approval. 

4. We agree to take up and pay for these three million dollars 
($3,000,000) of bonds on or before January 29, 1926, in San Fran¬ 
cisco, California, either at your office or at the office of Mercantile 
Trust Company of San Francisco, as we may elect, provided the 
bonds can be legally issued and delivered; you agree tp pay us 
interest on the amount so paid by us, from the date of such payments 
by us to February 1, 1926, at the rate of five and one-haljf percent 
(5%%) per annum. 

5. In the event that the said bonds are distributed ultimately 
to the public at a price in excess of ninety-seven percent ,(97%) of 
their face value, plus accrued interest, we will pay to your company 
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two thirds of the said excess over ninety-seven percent (97%) plus 
accrued interest. 

6. Your company agrees to use its best efforts to cause the bonds 
to be qualified under the so called “ Blue sky ” laws of such States 
as we mav designate in writing to you and to furnish us with such 
information as we may reasonably request in order to enable us 
to apply for the qualification of these bonds under the Blue sky laws 
of such States as we may elect. 

7. Annexed hereto, marked “ Exhibit A ”, “ Exhibit B ”, and 
u Exhibit C ”, respectively, are (a) a copy of the application verified 
November 20. 1925 bv vour company to the Railroad Commission of 
the State of California; (b) a copy of the supplemental and 
amended application verified November 27. 1925 by your company 
to the Railroad Commission of the State of California, and (c) a 
copy of the second supplemental and amended application verified 
on or about November 27. 1925. by your company to the Railroad 

Commission of the State of California, whereby your 
276 Company has applied to said commission for authority to 
issue said bonds and other bonds and wherein are set forth the 
terms of said bonds and of said mortgage and the various proceedings 
to be taken by your company in connection with the issuance of said 
bonds. Said application and said amended and supplemental appli¬ 
cations and the terms and conditions therein set forth are hereby 
made a part of this offer, and all the terms, conditions and proceed¬ 
ings or proposed proceedings therein set forth shall be deemed to be 
incorporated herein. 

Yours very truly, 

[seal] H. M. Byllesby and Company. 

By /s/ Robert J. Graf. 

First Vice President. 

Attest: 

/s/ W. G. Pohl. 

Assistant Secretary. 

Accepted, contingent upon the obtaining by us of the necessary 
order of the Railroad Commission of the State of California. 


[seal] i The California-Oregon Power Company. 

By /s/ John D. McKee. President. 

By /s/ P. A. Seitz, Assistant Secretary. 

A Here follows the following exhibits application to Railroad 
Commission of the State of California dated November 20, 1925. 

B Supplemental and amended application to the above dated 
November 27. 1925. 

C Second supplemental and amended application to the above 
dated November 27, 1925. 

The president also reported that an amendment to the said contract 
had been made bv letter reading as follows: 


277 December 16, 1925. 

The California-Oregon Power Company. 

JfdJf California Street , San Francisco , California. 
Gentlemen : Referring to that certain provision of the agreement, 
dated November 28, 1925, between you and the undersigned, H. M. 
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Byllesby and Company, whereby you agreed to make an amended 
application to the Railroad Commission of California within twenty 
days from the date of said agreement for authorization by sjiid Com¬ 
mission for you to reimburse the holders of the general and refund¬ 
ing, series A. five and one-half percent gold bonds therein mentioned 
for personal property taxes assessed by the State of Pennsylvania 
not exceeding four mills per dollar per annum and for income taxes 
imposed by the State of Massachusetts not exceeding six percent per 
annum, all as more fully set forth in said agreement, the umiersigned 
wishes to hereby confirm its understanding and agreement with you 
that in lieu of your making such amended application within said 
twenty days, you may make such amended application simultaneously 
with, and as a part of, the application to said commission fpr its ap¬ 
proval of the form of the mortgage under which said bonds are to 
be issued. 

You may. therefore, treat this letter as a modification of said pro¬ 
vision as herein set forth. 

Very truly yours, 

H. M. Byllesby and Company, 

By Robert J. Graf, 

First Vice President. 

On motion duly made, seconded and unanimously carried the action 
of the president in entering into the above mentioned contract was 
ratified, approved, and confirmed. The president reported tjhat hear¬ 
ing upon the application referred to in the minutes ofi the last 
meeting, had been held on Friday, November 27, 1925, by the Rail¬ 
road Commission of the State of California and that order! had been 
made bv the railroad commission under date November i 30. 1925, 
authorizing the issuance of the $2,187,300 first and refunding mort¬ 
gage series D 5*4% bonds and the pledge of same undeij the new 
general and refunding mortgage; the issuance and sale of $3,000,000 
of general and refunding mortgage series A 5 1 / 4% bonds at not less 
than 93 and interest; the call and redemption of $1,870,300 of 
first and refunding mortgage series A 7*4% boiids. The 

278 execution of the new general and refunding mortgage to be 
further authorized by the railroad commission after the form 

of mortgage had been submitted for aproval. 

The president further stated that of the $2,187,300 first and re¬ 
funding mortgage series D bonds proposed to be issued, $1,870,300 
thereof could be issued bond for bond against the redemption of 
the same face value of first and refunding mortgage series A 7 y 2 % 
bonds and that the remainder or $317,000 could be issue^l against 
75% of capital expenditures heretofore made under the provisions of 
the trust deed securing said bonds. 

There being no further business, on motion duly made,, 1 seconded 
and unanimously carried, the meeting adjourned. 

P. A. Seitz, Assistant Secretary. 

279 I, Wm. G. Pohl, do hereby certify that I am assistant secre¬ 
tary of the California-Oregon Power Company, a corporation 

duly organized and existing under and by virtue of "the laws of the 
State of California; that as such Assistant Secretary I have access 
to all original records of said corporation, and I do hereby further 
certify that the above and foregoing is a true and correct c<^py of the 
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minutes of a special meeting of the board of directors of said corpora¬ 
tion duly called, held and convened according to law and the bylaws 
of said corporation On the 29th day of December. 1925. as the same 
appears on the records of said corporation, and that a quorum was 
present and acting throughout said meeting. 

In witnes whereof. I have hereunto set my hand and affixed the 
seal of said corporation, this 25th dav of Februarv 1933. 

[seal] Wm. G. Pohl, Assistant Secretary . 

280 Exhibit 12 

Docket No. 50582 

The California Oregon Power Company, petitioner 

v. 

Commissioner of Internal Revenue, respondent 


Certified copy of minutes of regular meeting of board of directors 
of the California Oregon Power Company. January 12. 1926. 


281 Office of the California Oregon Power Company. 

JJJ California Street . San Francisco. California . 

, January 12. 1026. 

The regular meeting of the board of directors of the California 
Oregon Power Company, of which meeting due notice was given to 
each member of the board, was held at this office this date at 1:30 
o'clock p.m. 

There were present: Joseph D. Grant, in the chair: John D. 
McKee. A. S. Holmes. John Frculer. Joseph Hvman. W. I. Brobeck. 

There were absent: Milton H. Esberg, Joseph A. Donohoe. Paul 
B. McKee. 

P. A. Seitz, assistant secretary of the company, acted as secretary 
of the meeting. 

Referring to the minutes of the last meeting the president stated 
that of the $2,1ST,300 first and refunding mortgage series D bonds 
proposed to be issued. $1,870,300 thereof could be issued bond for 
bond against the redemption of the same face value of first and 
refunding mortgage series A bonds and that the remainder or 

_ CV /mm / 

$317,000 could be issued against 75% of capital expenditures hereto¬ 
fore made under the provisions of the trust deed securing said bonds. 

Thereupon on motion duly made, seconded, and unanimously car¬ 
ried it was resolved that 


Whereas, this corporation since February 1, 1921. and prior to 
July 15. 1925, has made expenditures for additions to and extensions, 
improvements, and betterments of the property, plants, and equip¬ 
ment of this corporation, including the acquiring, construction, 
extension, improvement, betterment, or equipping of additional prop¬ 
erty by this corporation, to a total sum in excess of $427,039.14, none 
of which expenditures have been made the basis of any issue of bonds 
or withdrawal of cash under the said first and refunding mortgage, 
and by reason of said expenditures this corporation is entitled to the 
certification and delivery by Mercantile Trust Company of Cali- 
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fornia, as trustee under the first and refunding mortgage of this 
company, dated February 1, 1921. of $317,000 face value of first and 
refunding mortgage sinking fund gold bonds, being less than $1,000 
in face amount of bonds, for every $1,333.33 of such expenditures; 
and 

282 Whereas, it is to be the advantage of this corporation to 
cause the certification of $317,000 face value of series? D first 

and refunding mortgage sinking fund gold bonds under siaid first 
and refunding mortgage, and to cause said bonds to be deposited 
with Mercantile Trust Company of California, as trustee under the 
general and refunding mortgage of the California-Orego^i Power 
Company, dated February 1. 1926, the execution and delivery 7 of 
which general and refunding mortgage has been or will btj author¬ 
ized by this corporation: Now, therefore, be it 

Resolved. That this corporation make, execute, and deliver in ac¬ 
cordance with and under the provisions of its first and refunding 
mortgage to Mercantile Trust Company, trustee, dated February 1, 
1921. $317,000 face value of its first and refunding mortgage^ sinking 
fund gold bonds, to be designated as series D, to be secured by said 
first and refunding mortgage, to be dated February 1. (1921, to 
mature February 1. 1946. to bear interest at the rate of oyo% P er 
annum, pavable semiannuallv on the 1st dav of Februarv and the 
1st day of August of each year, both principal and interestj payable 
at tlie office of Mercantile Trust Company of California. San Fran¬ 
cisco, California, interest also payable at National City iBank of 
New York, city and State of New York, and Harris Trust Savings 
Bank, Chicago. Illinois, without deduction from either principal or 
interest for any Federal income tax not over two percent that this 
corporation may be required or permitted to pay thereon or retain 
therefrom under any present or future law of the United States of 
America: said entire issue of bonds, designated as series Ij), or any 
part thereof, to be redeemable on any interest date upon It he pay¬ 
ment of the principal thereof and interest to the date of redemption, 
together with a premium equal to one tenth of one percent jupon the 
principal thereof for each year or fraction thereof of the unexpired 
term of said bonds, upon the notice provided in said first and refund¬ 
ing mortgage: said bonds to be of the following denominations and 
bearing the following numbers: $317,000 face value in denomina¬ 
tions of $1,000 each, and bearing numbers respectively from M1871 
to M2187. inclusive. Said bonds in other respects to be substan¬ 
tially in the form set forth in said first and refunding mortgage, 
with such variations in terms as may be necessary to express the 
provisions set forth in this resolution and shall each bear the 
designation series D: and, be it 

Further resolved. That pending the preparation, execution, 

283 and delivery of permanent engraved or lithographed bonds, 
this corporation execute and deliver to Mercantile Trust Com¬ 
pany of California as trustee, for certification, a temporary type¬ 
written or printed bond without coupons, for the face aijiount of 
$317,000. and bearing the number T2, such temporary boiid to be 
thereafter exchanged for other typewritten or printed temporary 
bonds without coupons for a like aggregate face amount, all of said 
temporary bonds to be finally exchanged on request of the j corpora- 




138 GUY T. HELVERING VS. THE CALIFORNIA OREGON POWER CO. 


tion for permanent engraved or lithographed bonds of the denomina¬ 
tions and bearing the numbers hereinabove set forth: and. be it 

Further resolved\ That this corporation request and it does hereby 
request Mercantile Trust Company of California, as trustee under 
said first and refunding mortgage to certify and authenticate said 
series D bonds of this corporation to the total face value of $317,000, 
and deliver the same to and deposit the same with Mercantile Trust 
Company of California, as trustee under the general and refund¬ 
ing mortgage of the California-Oregon Power Company, dated 
February 1. 1926; and. be it 

Further resolved. That the president or any vice president and 
secretary or any assistant secretary of this corporation be and they 
are hereby authorized, directed, and empowered for and on its be¬ 
half and as its corporate act and deed, to make, execute, and deliver 
to Mercantile Trust Company of California, as trustee, under said 
first and refunding mortgage, and order for the certification and 
delivery of said series 1) bonds as aforesaid, and said officers and the 
chief engineer of this corporation are authorized to do and perform 
any and all acts, and execute anv and all instruments and certifi- 
cates, and institute and conduct any and all proceedings which may 
be required by law bp which may in their judgment be appropriate 
and desirable to carry into effect the purposes of this resolution. 

On motion duly made, seconded, and unanimously carried it was 

•>> • *. 

resolved that— 

Whei *eas this corporation has duly and regularly called for prior 
payment and redemption on February 1, 1926, $1,870,300 face value of 
its first and refunding mortgage sinking fund gold bonds, series A 
being all of the said series A bonds now outstanding under its first 
and refunding mortgage to Mercantile Trust Company, trustee, 
dated February 1. 1921: and 

Whereas, under the provisions of section 4 of article two of said 
first and refunding mortgage this company will be entitled, upon 
the deposit with Mercantile Trust Company of California, as trustee 
under said first and refunding mortgage, of an amount in cash suffi¬ 
cient for the purpose of redeeming said $1,870,300 face value of 
series A bonds, in the manner in article three of said first and re¬ 
funding mortgage provided, to have certified and delivered to it, 
bonds of a face amount not excelling the face amount of the bonds 
to be so redeemed; and 


284 Whereas it is to the advantage of this corporation to cause 
the certification of an equal face value of series D bonds under 
said first and refunding mortgage, said bonds to be deposited with 
Mercantile Trust Company of California, as trustee under the 
general and refunding mortgage of The California Oregon Power 
Company, dated February 1. 1926, the execution and delivery of 
which general and refunding mortgage has been or will be author¬ 
ized by this corporation: Now, therefore, be it 
Resolved , That this corporation make, execute, and deliver, in 
accordance with and under the provisions of its first and refunding 
mortgage, to Mercantile Trust Company, trustee, dated February 1, 
1921, $1,870,300 face value of its first and refunding mortgage sink¬ 
ing fund gold bonds, to be designated as series D, to be secured by 
said first and refunding mortgage, to be dated February 1, 1921, 


I 
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to mature February 1, 1946. to bear interest at the rate of 5%% per 
annum, payable semiannually on the 1st day of February and the 
1st day of August of each year, both principal and interest payable 
at the office of Mercantile Trust Company of California, San Fran¬ 
cisco. California, interest also payable at National City Bank of 
New York, city and State of New York, and Harris Trust {& Savings 
Bank. Chicago, Illinois, without deduction from either! principal 
or interest for any Federal income tax not over two percent that 
this corporation may be required or permitted to pay thereon or 
retain therefrom under any present or future law of the United States 
of America: said entire issue of bonds, designated as series D, or any 
part thereof, to be redeemable on any interest date upon the payment 
of the principal thereof and interest to the date of redemption* 
together with a premium equal to one tenth of one percent upon 
the principal thereof for each year or fraction thereof of the 
unexpired term of said bonds, upon the notice provided in said 
first and refunding mortgage; said bonds to be of the following 
denominations and bearing the following numbers: $1,870,000 face 
value in denominations of $1,000 each, and bearing numbers, respec¬ 
tively, from Ml to M1870, inclusive: $300 face value in denominations 
of $100 each, and bearing numbers, respectively, Cl to C3. inclusive. 
Said bonds in other respects to be substantially in the fornt set forth 
in said first and refunding mortgage, with such variations in terms 
as may be necessary to express the provisions set forth in this 
resolution, and shall each bear the designation “ Series |D V ; and 
be it 

285 Further resolved , That pending the preparation, execution, 
and delivery of permanent engraved or lithographed bonds, 
this corporation execute and deliver to Mercantile Trust pompany 
of California, as trustee, for certification, a temporary typewritten 
or printed bond without coupons, for the face amount of $1,870,300, 
and bearing the number Tl, such temporary bond to be thereafter 
exchanged for other typewritten or printed temporary boijids with¬ 
out coupons for a like aggregate face amount, all of said temporary 
bonds to be finally exchanged on request of this corporation for 
permanent engraved or lithographed bonds of the denominations and 
bearing the numbers hereinabove set forth; and be it 
Further resolved , That this corporation request and it does hereby 
request Mercantile Trust Company of California, as trustee, under 
said first and refunding mortgage, to certify and authenticate 
series D bonds of this corporation to the total face value of 
$1,870,300, and deliver the same to and deposit the same with 
Mercantile Trust Company of California, as trustee uhder the 
general and refunding mortgage of The California Orego^i Power 
Company, dated February 1, 1926; and be it 
Further resolved , That the president or any vice president and 
secretary or any assistant secretary of this corporation be, pud they 
are hereby, authorized, directed, and empowered, for and on its behalf 
and as its corporate act and deed, to make, execute, and deliver to 
Mercantile Trust Company of California, as trustee under said 
first and refunding mortgage, an order for the certification and 
delivery of said series D bonds as aforesaid, and to do and iperform 
any and all acts, and execute any and all instruments and certificates* 
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and institute and conduct any and all proceedings which may be 
required by law or which may in their judgment be appropriate 
and desirable to carry into effect the purposes of this resolution. 

On motion duly made, seconded, and unanimously carried, it 
was resolved that 

Whereas this corporation has duly and regularly authorized the 
increase of the bonded indebtedness of this corporation from twelve 
million dollars ($12,000,000) to fifty million dollars ($50,000,000) ; 
and 

Whereas, by unanimous vote of the stockholders at the meeting 
held November 24, 1925, which authorized such increase of bonded 
indebtedness, it was resolved that this corporation make, execute, 
sell, or pledge and deliver, from time to time, its bonds, debentures, 
or notes, in evidence of its authorized bonded indebtedness as so 
increased, to the end of raising money for corporate purposes, said 
bonds, debentures, or notes to bear interest at such rate or rates, 
to be of such denominations, dates, maturities, terms, and conditions, 
and to be issued at such times and in such amounts and under such 
arrangements as may be determined bv the board of directors 
28(5 of this corporation, and to be secured by a general and refund¬ 
ing mortgage to Mercantile Trust Company of California, 
as trustee, and/or by such other mortgage or deed of trust or mort¬ 
gages or deeds of trust or similar instruments or supplements thereto 
or amendments thereof to the same trustee or another trustee or 


other trustees, and covering such properties of this corporation, 
and having such terms, covenants, and conditions in each case as the 
board of directors may determine; and 

Whereas, at said stockholders’ meeting aforesaid, it was further 
resolved that the board of directors of this corporation be given full 
authority, power, and discretion in the preparation, execution, 
sale, pledge, and issuance of said bonds, debentures, or notes, and in 
the preparation and execution of the general and refunding mort¬ 
gage to be entered into by this corporation with Mercantile Trust 
Company of California, as trustee, to secure the same, and of any 
other mortgage, deed of trust, or similar instrument or supplement 
thereto or amendment thereof; and 
Whereas, it is to the advantage and best interest of this corpora¬ 
tion to make, execute, and deliver to Mercantile Trust Company of 
California, as trustee, a general and refunding mortgage, dated Feb¬ 
ruary 1. 1926, covering all of the properties now owned or hereafter 
acquired by this corporation, and containing such terms and pro¬ 
visions as are recited in the form of such general and refunding 
mortgage hereinafter in this resolution set forth, said general and 
refunding mortgage to provide for the issue from time to time of 
bonds up to but not exceeding the then authorized bonded indebt¬ 
edness of this corporation; now: Therefore, be it 

Resolved , That this corporation make, execute, and deliver to 
Mercantile Trust Company of California, as trustee, a general and 
refunding mortgage, said general and refunding mortgage to be 
substantially in words and figures as follows, to wit: 

(Here is inserted a printed copy of the general and refunding 
mortgage of the California Oregon Power Company to Mercantile 



GUY T. HELVERING VS. THE CALIFORNIA OREGON POWEli CO. 141 


Trust Cmpany of California, as trustee, dated February 1, 1926, 
consisting of pages 1 to 312, inclusive.) 

287 and, be it j 

Further resolved, That the president or any vice jpresident 
and secretary or any assistant secretary of this corporatidn be and 
they hereby are authorized, directed, and empowered for and in 
behalf of this corporation and as its corporate act and deed to make, 
execute, and deliver said general and refunding mortgage! to make 
such modifications in the terms and provisions thereof prior! to execu¬ 
tion as to them may seem necessary or desirable, and generally to do 
and perform any and all acts and things, and execute any and all 
instruments necessary or desirable in connection with the jexecution 
and delivery of said general and refunding mortgage; an<jl 

Whereas, it is to the advantage of this corporation to make, exe¬ 
cute, and deliver and sell three million dollars ($3,000,000) principal 
amount of general and refunding mortgage gold bonds: Xpw, there¬ 
fore, be it 

Resolved . That this corporation authorize, and it hereby does au¬ 
thorize, the execution, delivery, and sale of three million dollars 
($3,000,000) principal amount of general and refunding mortgage 
gold bonds, series A; said bonds to be dated as of February 1. 1926, 
to mature February 1, 1946, to bear interest at the rate of per 

annum, payable semiannually on the 1st day of February and the 
1st day of August in each year; said bonds to be substantially in the 
form of the coupon bond and/or fully registered bond set forth in 
said general and refunding mortgage, and to contain, in addition to 
the text of said forms, the paragraphs and provisions quoted in sec¬ 
tion 23 of article one of said general and refunding mortgage; and, 
be it 

Further resolved , That the president or any vice president, and 
secretary or any assistant secretary of this corporation be j and they 
hereby are authorized, directed, and empowered, for and injbehalf of 
this corporation, and as its corporate act and deed, to make, execute, 
and deliver said bonds, to request the trustee to authenticate the 
same, and to receive and receipt for said bonds in the naijie of and 
in behalf of this corporation; and, be it 

Further resolved , That pending the preparation, execution, and de¬ 
livery of definitive engraved or lithographed bonds, this corporation 
execute and deliver to Mercantile Trust Company of California, as 
trustee, for certification, a temporary typewritten or prirkted bond 
without coupons to the face amount of three inilliop dollars 
($3,000,000), and bearing the number Tl, such temporary bond to be 
thereafter exchanged for other typewritten or printed temporary 
bonds, without coupons for a like aggregate face amount, all of said 
temporary bonds to be finally exchanged, on request of the icompany, 
for definitive engraved or lithographed bonds of the denominations 
and bearing the numbers requested by this corporation at} the time 
of the exchange for such definitive bonds; and, be it 

288 Further resolved , That the coupons upon said bdnds shall 
be authenticated by the facsimile signature of Darwin G. 

Tyree, the present secretary of this corporation; and, be 4 
Further resolved , That in accordance with the provisions of said 
general and refunding mortgage this corporation cause to be deliv- 
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ered to and deposited with Mercantile Trust Company of California, 
as trustee under said general and refunding mortgage, two million 
one hundred eighty-seven thousand three hundred dollars ($2,187,- 
300) principal amount of first and refunding mortgage, sinking 
fund gold bonds, series I). of The California-Oregon Power Com¬ 
pany, together with the sum of eight hundred twelve thousand seven 
hundred dollars ($812,700); and. be it 

Further resolved* That this corporation sell said three million 
dollars ($3,000,000) principal amount of series A general and re¬ 
funding mortgage gold bonds to H. M. Bvllesbv and Company for 
03 percent of the principal thereof, plus accrued interest: said agree¬ 
ment of sale to contain such terms, provisions, and conditions as 
may be agreed upon by the president of this corporation, and any 
and all acts of the said president with respect to the sale of said 
bonds being hereby ratified, approved, and confirmed as the act and 
deed of this corporation; and, be it 
Further resolved , That this corporation appoint and designate, 
and it does hereby appoint and designate as the offices or agencies 
of this corporation for the payment of principal and interest on 
said series A bonds, H. M. Bvllesbv and Company with offices at 
231 So. LaSalle Street, Chicago. Illinois, and 111 Broadwav. Borough 
of Manhattan, city and State of New York; and. be it 

Further resolved* That the president or any vice president and • 
secretarv or any assistant secretarv of this corporation be, and thcv 
hereby are. directed, authorized, and empowered, for and on behalf 
of this corporation, land as its corporate act and deed, to make, 
execute, and deliver to Mercantile Trust Company of California, as 
trustee, under said general and refunding mortgage, an order for 
the certification and delivery of said series A bonds as aforesaid, 
and said officers are further authorized to do and perform any and 
all acts and execute any and all instruments and certificates, and 
institute arid conduct any and all proceedings before the Railroad 
Commission of the State of California and/or other public bodies 
which may be required, or which may in their judgment be appro¬ 
priate and desirable to carry into effect the purposes of this 
resolution. 

289 There being no further business, on motion duly made, 
seconded, and unanimously carried, the meeting adjourned. 

P. A. Seitz, 

Assistant Secretary. 


290 I. Wm. G. Pohl, do hereby certify that I am assistant secre¬ 
tary of The California-Oregon Power Company, a corporation 
duly organized and existing under and by virtue of the laws of the 
State of California: that as such assistant secretary I have access 
to all original records of said corporation, and I do~ hereby further 
certify that the above and foregoing is a true and correct copy of 
the minutes of a regular meeting of the board of directors of said 
corporation duly called, held, and convened according to law and 
the bylaws of said corporation, on the 12th day of January 1926 as 
the same appears on the records of said corporation, and that a 
quorum was present apd acting throughout said meeting. 
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I 

In witness whereof, I have hereunto set my hand and affixed the 
seal of said corporation, this 25th day of January 1933. 

[seal] Wm. G. P6hl, 

Assistant Secretary . 
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to pay or inform itself regarding payment of taxes, 

etc_ 

Sec. 12. Trustee under no obligation to effect insurance while not 

in possession_ 

Sec. 13. Trustee under no obligation to procure delivery to it of 
pledged securities or assignment or transfer to it of mort¬ 
gaged property, and is authorized to accept assignments 
and securities which on their face purport to be instru¬ 
ments and securities agreed to be transferred_ 

Sec. 14. Trustee protected in acting upon any notice, request, bond, 
etc., believed by it to be genuine and to have been prop¬ 
erly executed_ 

Sec. 15. Trustee entitled to rely upon certificate of company but 
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Sec. 16. Trustee may advise with counsel_ 
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300 This indenture, made and entered into as of the fifst day of 
February 192G, by and between the California Oregon Power 

Company, a corporation duly organized and existing under and by 
virtue of the laws of the State of California, and having itsjoffice and 
principal place of business in the city and county of San Francisco, 
State of California (hereinafter sometimes called the 44 company *’), 
party of the first part, and Mercantile Trust Company of California, 
a corporation duly organized and existing under and by virtue of the 
laws of the State of California, and having its office and! principal 
place of business in the city and county of San Francisco! State of 
California (hereinafter sometimes called the 4 * trustee pa|rty of the 
second part: 

Witnesseth: 

Whereas, the company desires to provide funds for its jcorporate 
purposes, including the payment of the cost of new properties here¬ 
after to be acquired, and the cost of additions to and extensions and 
improvements of its properties, whether now owned or j hereafter 
acquired, and also to provide for the refunding, paying,| and dis¬ 
charging of bonds heretofore issued by said company, knd other 
obligations, the payment of which is secured or may be secured by 
mortgages or deeds of trust constituting liens or charges j upon the 
properties now or hereafter owned by said company: and 

Whereas, the company, by appropriate action of its 

301 stockholders and board of directors, has duly authorized the 
execution, acknowledgment, and delivery of this indenture for 

the purpose of securing the payment of all bonds to be issued pursu¬ 
ant to its provisions, including not only the bonds, the execution and 
issuance of which have been authorized bv the stockholders of said 
company as hereinafter recited, but also additional bor \«L the exe¬ 
cution and issuance of which shall hereafter in conformity with the 
provisions of this indenture be authorized by the stockholders and 
board of directors of said company; and 

Whereas, the stockholders of the company have duly authorized 
the increase of the bonded indebtedness of the company td the total 
amount of fifty million dollars ($50,000,000), and the execution and 
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issuance by the company of a new issue of bonds, the aggregate prin¬ 
cipal amount of which may equal, but without further authority 
from such stockholders, shall not exceed, at any time, the sum of fifty 
million dollars ($50,000,000). and have authorized the board of 
directors of the company to provide for the execution and issuance 
of the bonds of such new issue at such times and in such amounts as 
said board may from time to time determine, and to prescribe the 
form and substance of the bonds of such new issue, the terms and 
conditions upon which they are to be issued and secured, the purposes 
for which thev are to be used, the time or times when they are to be 
payable, and the interest rate or rates which they are to bear; and 
Whereas, the certificate of the increase of the bonded indebt- 
302 edness of the company to the amount of fifty million dollars 
($50,000,000). setting forth the proceedings resulting in the 
authorization bv the stockholders of said companv of such increase 
of bonded indebtedness, and the authorization of the execution and 
issuance of such new;issue of bonds has been dulv made, sealed and 
signed, and filed in the office of the secretary of state of the State of 
California, and a certified copy of said certificate has been duly filed 
in the office of the county clerk of the city and county of San Fran¬ 
cisco, that being the county in which the principal place of business of 
the company was situated at the time said corporation was incorpo¬ 
rated. and certified copies of said certificate have been duly filed in 
the office of the countv clerk of everv countv in which the companv 
has or holds real property, all in conformity with the laws of the 
State of California: and 

Whereas, the board of directors of the company at a meeting of said 
board duly called and held has. by resolution unanimously adopted, 
determined that the bonds of said new issue, the execution and issu¬ 
ance of which have been authorized by the stockholders of the com¬ 
pany as aforesaid, may be issued from time to time in different 
series, commencing with series A: and further determined that 
any of such bonds may be bonds with interest coupons attached pay¬ 
able. as to principal and interest, to bearer with the privilege of 
registration as to principal (herein sometimes called “ coupon 


bonds *’). or may be in fully registered form without coupons, (here¬ 
inafter sometimes called “ registered bonds without coupons”): 
and 

303 Whereas, said board of directors of the company at its 
meeting last aforesaid, bv said resolution, did order and di- 
rect that the forms of said coupon bonds and of the coupons to be 
attached thereto and endorsement of registration thereof, and the 
form of the registered bonds without coupons, and the form of the 
trustee’s certificate on all bonds, shall be substantially as follows, 
subject to such changes, additions, omissions and variations as may 
be necessary in order to conform to provisions pertinent to the sev¬ 
eral series or as may be necessary in order to conform to any per¬ 
tinent law or to usage, and may contain or bear such endorsement 
and/or legends as may be required by the rules of the New York 
Stock Exchange, the Chicago Stock Exchange or any other stock 
or securities exchange: 
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(General form of coupon bond) 
United States of America 
State of California 


No. 


M- 


The California-Oregon Power Company 
(Here to be inserted title of bond) 


Series 


Dated 


Due _ 


+■ 


The California-Oregon Power Company, a corporation Organized 
and existing under the laws of the State of California, ar|d having 
its principal place of business at San Francisco, California, herein¬ 
after called the company, for value received hereby promises to pay 
to the bearer hereof, or to the registered holder hereof, if this bond 

be registered, on the_day of_, 19__, thte sum of 

_dollars ($_). in gold coin of the Unitjed States 

of America of or equal to the standard of weight and fineness 

304 existing_, 19_, and to pay interest thereon in like 

gold coin from the date hereof until paid at the rate jof- 

per centum (_%) per annum, semiannually, on the -day 

of_and the_day of__ in each year, upon 

the presentation and surrender of the interest coupons hereto 
attached as thev severallv become due. 

(Here to be inserted provisions as to place or places of payment 
of principal and interest.) 

(Here to be inserted provision, if any. in respect of payment of 
principal and/or interest without deduction for taxes | or other 
charges, and provision, if any. in respect of the reimbursement of 
the owner for taxes.) 

This bond is one of a series of bonds, designated as sejries_, 

and is part of an issue of bonds of the company authorized, without 
limit as to aggregate amount issued or outstanding under and pur¬ 
suant to, and all equally secured, irrespective of the time of actual 
issue, bv a trust indenture, dated Februarv 1. 1926, dulv I executed. 

/ •• j */ / %/ \ _____ / 

acknowledged and delivered by the company to Mercantile Trust 
Company of California, of the city and county of San Francisco, 
State of California, as trustee of the trusts therein declared^ to which 
trust indenture including all indentures supplemental thereto ref¬ 
erence is hereby made for a description of the property ljiortgaged 
and pledged, the nature and extent of the security, and the rights 
of the holders of said bonds under the same, and the tlerms and 
conditions upon which said bonds are issued and secure^.' Bonds 
are issuable under said indenture in series, which may Vary as to 
date, maturity and in other respects, as in said indenture | provided. 

(Here to be inserted provision, if any, for redemption! of bonds 
prior to maturity.) 

(Here to be inserted provision, if any, in respect of sinking fund.) 

(Here to be inserted provision, if any, in respect of Conversion 
of bonds.) 
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305 In case an event of default as defined in the trust indenture 
herein mentioned shall occur, the principal of all the bonds 

secured thereby then outstanding may be declared due and payable, 
in the manner and with the effect provided for in said indenture. 

This bond shall pass by delivery until registered as to principal 

in the name of the owner on the books of the company at the head 

office of the trustee in the citv and countv of San Francisco, Califor- 

•/ %/ 

nia. or at the office or agency of the Company in the Borough of 
Manhattan, city and State of New York, or at the office or agency 
of the company in the city of Chicago, Illinois, such registration 
being noted hereon as provided in the said indenture. After such 
registration no transfer hereof shall be valid unless made on the 
said books bv the registered owner in person or bv dulv authorized 
attornev and similarly noted hereon: but this bond mav be discharged 
from registration by being in like manner transferred to bearer, and 
thereupon transferability bv delivery shall be restored. This bond 
may again and front time to time be registered in the name of the 
owner, or transferred to bearer as before. Such registration, how¬ 
ever. shall not affect the negotiability of the coupons, which shall 
continue to be payable to bearer and transferable bv delivery, not- 
withstanding the registration hereof. 

(Here to be inserted provision, if any. in respect of denominations 
of bonds, and provisions, if any. in respect of exchangeability and 
interchangeability of bonds.) 

Neither this bond nor any coupon hereto appertaining shall be 
valid or obligatory for any purpose until this bond has been authen¬ 
ticated by the signature of the trustee, to the trustee’s certificate 
endorsed hereon. 

In witness whereof, the California-Oregon Power Company 
has caused these presents to be executed by its president or vice 
president and its secretary or assistant secretary thereunto duly 
authorized, its corporate seal to be hereunto affixed, and the 

306 interest coupons hereto attached to be authenticated by the 

facsimile signature of its secretary as of the_day of 

_, 19_ 

i The California-Oregon Power Company, 

Bv-, President. 

% 

By-. Secretory. 

(Form of coupon) 

$_ No. __ 

On the_dav of_ 19__. the California-Oregon 

Power Company will pay to bearer on surrender of this coupon, 
(unless the bond herein mentioned shall have been called for pre¬ 
vious redemption), at the head office of Mercantile Trust Company 
of California. San Francisco, California (here to be inserted addi¬ 
tional places for payment of coupons, of any),_ Dollars 

($_) in gold coin of the United States of America, of or 

equal to the standard of weight and fineness existing on_, 

19__ being six months’ interest due on the day first herein mentioned 

on its_bond, series_, no._ 


Secretary. 
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(The foregoing form of coupon will, in respect of each series, be 
adapted or amended to conform to the pertinent provisions created 
in respect of such series pursuant to section 3 of article on<k of this 
indenture.) 

(Form of endorsement for registration) 

Registration 

This bond may be registered as to principal by the owner hereof 
on the books of the company at the head office of Mercantile 
307 Trust Company of California in the city and count}' of San 
Francisco, California, or at the office or agency of the com¬ 
pany in the Borough of Manhattan, city and State of New York, or 
at the office or agency of the company in the city of Chicago, 
Illinois. 

Notice: No writing on this bond except by the registrar: l 


Date of registry 


In whose name registered 

Registrar 




_ L 


1 


(General form of registered bond without coupons) 

United States of America, State of California 
No_ 

The California Oregon Power Company 
(Here to be inserted title of bond) 

Series_ 

Dated_ Due _ 

The California Oregon Power Company, a corporation Organized 
and existing under the laws of the State of California, and having 
its principal place of business at San Francisco, California, here¬ 
inafter called the company, for value received, hereby premises to 

pay to__ or registered assigns, on the__ 

day of_, 19__, the sum of_dollars ($_ \ _), 

in gold coin of the United States of America of or equsil to the 

standard of weight and fineness existing_, 19_, and 

308 to pay interest thereon in like gold from_at the 

rate of_percent (_%) per annum, semiannually, 

on the_day of_, and the_day of __j_ 


in each year, until the payment of said principal sum. 

(Here to be inserted provision as to place or places of payment 
of principal and interest.) 

(Here to be inserted provision, if any, in respect of payment of 
principal and/or interest without deduction for taxes or other 
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charges, and provision, if any, in respect of the reimbursement of 
the owner for taxes.) 

This bond is one of a series of bonds designated 4i Series-”, 

and is part of an issue of bonds of the company authorized, without 
limit as to aggregate amount issued or outstanding under and pur¬ 
suant to, and all equally secured by, a trust indenture dated Febru¬ 
ary 1, 1926. duly executed, acknowledged, and delivered by the com¬ 
pany to Mercantile Trust Company of California, of the city and 
county of San Francisco. State of California, as trustee of the trusts 
therein declared, to which trust indenture, including all inden¬ 
tures supplemental thereto, reference is hereby mhde for a descrip¬ 
tion of the property mortgaged and pledged, the nature and extent 
of the securitv. and the rights of the holders of said bonds under 
the same, and the terms and conditions upon which said bonds are 
issued and secured. Bonds are issuable under said indenture in 
series, which may vary as to date, maturity, and in other respects as 
in said indenture provided. 

(Here to be inserted provision, if any. for redemption of bonds 
prior to maturity.) 

(Here to be inserted provision, if any, in respect of sinking fund.) 

(Here to be inserted provision, if any. in respect of conversion of 
bonds.) 

In case an event of default as defined in the trust indenture 
309 herein mentioned shall occur, the principal of all the bonds 
secured hereby then outstanding may be declared due and 
payable in the manner, and with the effect, provided for in said 
indenture. 

This bond is transferable on the books of the company at the head 
office of the trustee in the city and county of San Francisco. State 
of California, or at the office or agency of the company in the 
Borough of Manhattan, city and State of New York, or at the office 
or agency of the company in the city of Chicago. Illinois, by the 
registered owner hereof in person, or by attorney duly authorized 
in writing, upon surrender and cancellation of this bond and upon 
the payment of proper charges. Upon any such transfer a new regis¬ 
tered bond or bonds, without coupons, of tlie same series and 
maturity and for the: same aggregate principal amount, will be issued 
to the transferee in exchange herefor. 

(Provisions, if any. in respect of denominations of bonds, and 
provisions, if any. in respect of exchangeability and interchange- 
ability of bonds, will be inserted here.) 

This bond shall not become valid or obligatory for any purpose 
until it has been authenticated by the signature of the trustee, to 
the trustee’s certificate endorsed hereon. 

In witness whereof, the California Oregon Power Company has 
caused these presents to be executed by its president or vice presi¬ 
dent, and its secretary or assistant secretary, and its corporate seal 
to be hereunto affixed, as of the_day of_19__. 

The California Oregon Power Company, 

By-, President . 

By-, Secretary. 
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310 (Form of assignment to appear on the reverse of registered 
bonds without coupons.) 

For value received_hereby sell, assign, and jtransfer 

unto_the within bond of the California-Oregon Power 

Company, and hereby authorize said company to transfer this bond 
on its books. 

Dated:_ 

Witness: 


(Form of trustee’s certificate on all bonds) 
Trustee’s certificate 


It is hereby certified that the within bond is one of tlje bonds 
described in the trust indenture therein mentioned. 

Mercantile Trust Company of California, 

Trustee, 


By- I 

Assistant Secretary , Assistant Tinxst Officer, 

and 

Whereas, all things necessary to make the bonds of said new issue, 
when executed by the company, and authenticated by the trustee 
hereunder, and issued as in this indenture provided, the valid, bind¬ 
ing, and legal obligations of the company, and to constitute this 
indenture a valid mortgage or deed of trust of the coihpany to 

311 secure the payment of the principal and interest of ^11 bonds 
which shall at any time be issued pursuant to this indenture, 

have been done and performed, and the execution, acknowledgment, 
and delivery of this indenture, and the execution and isstje of the 
bonds of said new issue, upon and subject to the terms and conditions 
hereof, have in all respects been authorized; 

Now, therefore, in order to secure the payment of the principal 
and interest of all bonds of the company at any time outstanding 
hereunder according to the provisions of this indenture, and to secure 
the performance and observance of each and every the covenants, con¬ 
ditions, and agreements herein set forth, and for and in considera¬ 
tion of the premises and of the purchase and acceptance! of such 
bonds, and of the sum of one dollar ($1.00) to the companv duly 
paid by the trustee at or upon the ensealing and delivery ot these 
presents, the receipt whereof is hereby acknowledged. The Califor¬ 
nia Oregon Power Company hereby grants, bargains, sells, releases, 
assigns, transfers, mortgages, warrants, conveys, and pledges unto 
said Mercantile Trust Company of California, trustee of the trusts 
herein created and declared, and to its successors in said trusts, all 
and singular the properties, both real and personal, of every kind and 
character which the company now owns, and all and singular the 
properties which the company shall hereafter acquire (hereinafter 
sometimes called the “ mortgaged property ”), including the proper¬ 
ties described as follows, to wit: 

312 (In the original indenture there are included on pgges 13 to 
153 descriptions of real property and pledged securities.) 






154 GUY T. HELVERING VS. THE CALIFORNIA OREGON POWER CO. 


313 Together with all the rights, privileges, and franchises there¬ 
unto incident, appendant, and appurtenant, or therewith 

usually had and enjoyed, and also all and singular the tenements, 
hereditaments, and appurtenances thereunto belonging or in any wise 
appertaining, and the rents, issues, and profits thereof; and also all 
the estate, right, title, interest, property, possession, claim, and de¬ 
mand whatsoever, as well in law as in equity, of the company, of, in, 
or to the said premises, properties, interests, and rights in this inden¬ 
ture described or included and every part and parcel thereof, as the 
same now exist and may hereafter exist or be improved, added to, 
enlarged, extended, or acquired. 

Also all water rights, rights-of-way for ditches, pole lines, flumes, 
aqueducts, reservoirs, reservoir embankments, penstocks, and all other 
rights-of-way. now owned or at any time hereafter acquired by the 
company, and the permits, rights, licenses, franchises, ordinances, 
grants, privileges, and easements now owned or at any time hereafter 
acquired by the company; all dams, ditches, flumes, aqueducts, con¬ 
duits. subways, pipe lines, canals, and their apparatus and appliances, 
now owned or at any time hereafter acquired by the company; all 
power houses, shops, barns, distributing stations, substations, trans¬ 
former stations, lighting arrester houses, tanks, appliances, oil stor¬ 
age wells, buildings, fixtures, structures, plants, works, and other im¬ 
provements now owned or at any time hereafter acquired by the 
company; all electric distributing systems and other transmission 
or distributing lines and systems now owned or at any time 

314 hereafter acquired by the company; all boilers, engines, 
motors, cars, rolling stock, automobiles, pumps, generators, 

dynamos, transformers, regulators, exciters, switchboards, poles, 
wires, insulators, cross arms, meters, pipes, waterwheels, governors, 
buckets, gates, and other apparatus, machinery, appliances, tools, 
furniture, supplies, facilities, and utilities and other personal prop¬ 
erty now owned, used or acquired or held or hereafter owned, used, 
acquired, or held by the company, for use in connection with the gen¬ 
erating plants, transmission lines, or distributing or other system or 
systems of the company or any thereof, as the same now exist and 
as the same may hereafter exist, or be improved, added to, enlarged, 
extended, or acquired; and all tolls revenues, earnings, income, rents, 
issues, and profits thereof: and all franchises, ordinances, privileges, 
licenses, agreements, rights, easements, leases, and leasehold interests, 


grants, privileges, and immunities, and all other property, real, 
personal, and mixed, of every kind, nature, and description, including 
stock, bonds, and other securities, now or hereafter owned, held, pos¬ 
sessed, acquired, or enjoyed by, or in any manner conferred upon, or 
appertaining to the company, and the reversion and reversions, re¬ 
mainder and remainders, tolls, incomes, revenues, rents, issues, and 
profits thereof. 


It is hereb}’ intended and expressly agreed that all the business, 
franchises, and properties, real personal, and mixed, of every kind 
and nature whatsoever, and wherever situate, now ownedl held, 
possessed, acquired, or enjoyed, and which may hereafter be 
315 in any wise owned, held, possessed, acquired, or enjoyed by 
the company or for the company, shall be as fully embraced 
within the provisions hereof and subject to the lien hereby created 



I 
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as if said property were particularly described herein and specifically 
mortgaged, pledged, conveyed, transferred, and assigned jhereby. 

Such of the mortgaged properties, however, as are subject to any 
of the respective liens of any of the mortgages or deedi of trust 
hereinafter named (sometimes called “ Underlying mortgages ”) are, 
as to such properties, transformed, assigned, mortgaged,j pledged, 
and conveyed hereby, subject to the lien of each respective mortgage 
or deed of trust to which said properties, at the date of tl[iis inden¬ 
ture, are subject, insofar, but only insofar, as each such mortgage 
or deed of trust and the lien thereof affects said properties severally 
viz: 

(a) A mortgage or deed of trust from Rogue River Electric Com¬ 
pany to Guaranty Trust Company of New York, trustee, djated July 
1, 1907. recorded in the office of the county recorder of Jackson 
County, the 28th day of January 1908 in volume 21 at pages 612-624 
of Mortgage Records of Jackson County, Oregon, and recorded in 
the office of the county recorder of Josephine County the 1st day of 
February 1908 in volume 14, pages 170-182 of Mortgage Record's of 
Josephine County, all in the State of Oregon. 

Under said mortgage or deed of trust there are outstanding 
$583,000 principal amount of bonds, dated July 1.1907. and maturing 
July 1, 1937. 

316 (b) A first and refunding mortgage from the cohipany to 
Mercantile Trust Company (whose name is now Mercantile 

Trust Company of California), of San Francisco. State of California, 
as trustee, dated February 1, 1921, and recorded in the office of the 
county recorder of the city and county of San Frnaciscoj, July 16, 
1921, in volume 340 of Official Records at page 133; and recorded in 
the office of the countv recorder of Siskivou County, Julv 7, 1921, in 
volume 48 of Mortgages at page 53; and recorded in the office of the 
county recorder of Trinity County, July 8. 1921. in voljume 8 of 
Mortgages at page 229; and recorded in the office of the county re¬ 
corder of Shasta County. July 7, 1921. in volume 41 of Mortgages at 
page 140, all in the State of California; and recorded in the office of 
the county recorder of the county of Klamath on July 8|, 1921, in 
volume 25 of Mortgages at page 223; and recorded in the office of the 
county recorder of "the county of Josephine on July 9, 1921, jn volume 
52 of Mortgages at pages 314-384; and recorded in the office of the 
county recorder of the county of Douglas, on July 13,1921, in volume 
82 of Deed Records at page 338; and recorded in the office of the 
county recorder of the county of Jackson on July 8, 1921, in volume 
52 of Mortgages at pages 314-384; and recorded in the cflice of the 
county recorder of the county of Lane, on June 20. 1923, |n volume 
54 of Mortgages at page 129, all in the State of Oregon. 

Under said first and refunding mortgage there are outstanding 
bonds of a total principal amount of $9,2S7,300 as fallows: 

317 Series “ B ”, dated February 1, 1921. maturing February 1. 

1942, bearing interest at the rate of 6% per annum_$4, 500,000 

Series “ C ”, dated February 1. 1921, maturing February 1, 1955, 

bearing interest at the rate of 5*4% per annum_ 2. 600, 000 

Series ” D ”, dated February 1, 1921, maturing February 1, 1946, 

bearing interest at the rate of per annum- 2,1S7,300 

(Said series “D” bonds being pledged hereunder.) 
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To have and to hold all and singular the mortgaged properties 
unto the trustee, its successors and assigns, forever; 

But in trust nevertheless for the equal and proportionate benefit 
and security of all present and future holders of the bonds and 
interest obligations issued and to be issued in accordance with the 
provisions hereof, irrespective of the date of execution, issue, cer¬ 
tification. or delivery, and to secure the performance of and com¬ 
pliance with the covenants and conditions of this indenture, and 
under and subject to the provisions and conditions and for the uses 
hereinafter set forth. 

Provided, however, that when all of the bonds and coupons hereby 
secured and issued hereunder shall have been paid or redeemed, or 
the company shall have provided for such payment or redemption 
by depositing in cash with the trustee the entire amount neces- 

318 sary for such payment or redemption, or shall deposit with 
the trustee all of said bonds and interest coupons cancelled, 

and shall also have paid, or caused to be paid, all sums payable here¬ 
under by the company, and well and truly shall keep, perform, and 
observe all covenants and conditions herein required to be kept, per¬ 
formed. and observed by it according to the true intent and meaning 
of this indenture, then, and in that event, all the mortgaged and 
pledged property shall revert to the company, and the estate, rights, 
title, and interest of the trustee in respect thereof shall thereupon 
cease, determine, and become void, and the trustee shall in such case, 
on demand of the company, and at its cost and expense, enter satis¬ 
faction and discharge of this trust indenture upon the records, and 
deliver to the company all money and other property held hereunder 
by the trustee, and shall execute and deliver to the company, at the 
expense of the company, all necessary releases, reassignments, and 
reconveyances of the property included in these presents. 

Provided, also, that the company, unless and until it shall make 
default in the payment of either the principal of said bonds or the 
interest to grow due thereon, or in performing one or more of its 
covenants and promises herein contained, and unless such default 
shall have continued beyond the period of grace, if any, hereinafter 
provided in respect thereof, shall be entitled to possess, use, enjoy, 
operate, manage, and control the said property, and the whole thereof, 
and shall also have the right to take, use, and dispose of the 

319 rents, issues, and profits of the aforesaid property and the 
income, revenue, tolls, and earnings to be derived from the 

conduct of its business (including the proceeds received from the 
sale of its capital stock), in the same manner and with the same 
effect as if this indenture had not been made; subject, however, to 
the right of the trustee to the possession of any securities pledged 
hereunder as provided for in article seven of this indenture and 
subject also to the provisions of article nine of this indenture, and 

This indenture further witnesseth that the terms and and conditions 
upon which the said bonds are to be isued, certified, and delivered, 
and the uses and trusts upon which the said trustee shall hold the 
said property, and the powers which the said trustee is authorized 
to exercise in respect to the said property, and the covenants and 
promises of the company concerning the same, are as follows, viz: 
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Article One 


DESIGNATION. FORM. DENOMINATIONS. EXECUTION, CERTIFICAtlON, AND 

REGISTRATION OF BONDS 

Section 1 . The bonds to be issued hereunder shall be payable in 
gold coin of the United States of America of or equal to the stand¬ 
ard of weight and fineness specified in such respective bonds. They 

‘ directors 
shall be 


may be issued in series from time to time as the board of 
of the company shall determine. Each series of bonds 
distinguished from every other series by some appropriate designa¬ 
tion on the face thereof. The initial series to be issued here- 

320 under shall be entitled “ General and refunding ^mortgage 
gold bonds ”, shall bear the designation “ series A’], shall be 

dated as of February 1. 1926, shall mature February 1, 1946, shall 
bear interest at the rate of five and one half per centunji (oy 2 %) 
per annum payable semiannually on the first day of February and the 
first day of August, in each year, shall be in substantially the form 
of the coupon bond and fully registered bond hereinbefore set forth 
and shall in addition to the text of said forms contain the paragraphs 
quoted in section 23 of this article one. 

Section 2. At the option of the company, the bonds issued here¬ 
under may be issued in one or more series, each series being desig¬ 
nated by a letter of the alphabet, or by some other suitably designa¬ 
tion or symbol. The general texts of the coupon bonds, of the regis¬ 
tered bonds without coupons, or the coupons appertaining to the 
coupon bonds, of the form of assignment on registered bonds without 
coupons, and of the trustee’s certificate upon all bonds, irrespective 
of series, shall be, respectively, substantially of the tenor and purport 
of the general forms herein before set forth in respect of tjie subject 
matter of the several texts of such forms; provided, nevertheless, 
that the various series of bonds may, as between seriei, but not 
(except as provided in subparagraph (c) below) as to boiids of the 
same series, differ in respect of any or all the following charac¬ 
teristics : 

(a) Title; 

(b) Date; 

321 (c) Date of maturity, provided, however, that series of serial 
maturity may be created; 

(d) Place or places of payment of principal and/or interest addi¬ 
tional to or in lieu of those herein provided; 

(e) Interest rate and interest payment dates; 

(f) Inclusion of statement as to maximum aggregate! principal 
amount of series, if any; 

(g) Taxes without deduction for which principal and/^>r interest 
shall be payable; 

(h) Provisions for the reimbursement of the holder for! 

(i) Right of redemption, redemption premium, and 
redemption; 

(j) Provisions in respect of sinking fund, special trust fund, 
and/or depreciation and renewal fund; 

(k) Privileges as to conversion into stock or other securities; 


taxes; 
notice of 
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(1) Provisions in respect of exchangeability and interchange- 
ability of bonds and the issuance of registered bonds without 


coupons: 

(m) Provision as to standard of gold coin of the United States 
of America applicable to payment of principal and interest; and 

(n) Such other* terms and provisions as are not in conflict with 
the terms of this indenture. 

The characteristics of the bonds of various series and provisions 
as to denominations, exchangeability, interchangeability, and issuance 
of registered bonds without coupons, shall be set forth in the resolu¬ 
tion provided for in section 3 of this article. 

322 Bonds of any one series may be coupon bonds and/or regis¬ 
tered bonds without coupons. Coupon bonds may be of one 
or more of the denominations of one hundred dollars ($100), five 
hundred dollars ($500). and one thousand dollars ($1,000). and 
registered bonds without coupons may be of one or more of the de¬ 
nominations of one thousand dollars ($1,000), five thousand dollars 
($5,000), and ten thousand dollars ($10,000). The several bonds 
of each series shall bear distinctive identifying numbers and letters 
or other symbols. Each order for authentication and delivery of 
bonds shall designate the identifying numbers and letters or other 
symbols and the denominations of the bonds contemplated thereby. 
In the case of bonds initially authenticated in the form of registered 
bonds without coupons the pertinent order for authentication and 
delivery shall designate the names wherein such bonds are to be 
issued. Otherwise than in this paragraph permitted, all bonds of 
each series shall be identical, except, in case of any series of serial 


maturity, as to maturity. 

Anything herein contained to the contrary notwithstanding, cou- 
pon bonds or fully registered bonds without coupons of any series 
other than series A (the denominations of which, in definitive form, 
are fixed in and by the text for said bonds set forth in section 23 of 
this article) may be in such denominations additional to or in lieu 
of those herein specified as may be determined by the board of direc¬ 
tors of the company at the time of authorizing the creation of the 
respective series, or, as to denominations of registered bonds without 
coupons, at the time of authorizing the issuance of 
323 registered bonds without coupons of the respective series. 

Said board may also provide for the exchange of such bonds 
for bonds of other denominations, of like aggregate principal 
amount, and for the interchangeability of coupon bonds and fully 
registered bonds without coupons. 

Section 3. Except as to the initial issue of bonds of series A de¬ 
scribed hereinafter in section 23 of this article, there shall, prior to 
authentication by the trustee of bonds of any series whereof no bonds 
shall theretofore have been authenticated, be deposited with the 
trustee a certified copy of a resolution of the board of directors of 
the company in respect of bonds of such proposed series, fixing and 
setting forth the title, date, date of maturity, or dates of serial ma¬ 
turity, place or places of payment of principal and/or interest addi¬ 
tional to or in lieu of those herein provided, if any, rate of interest 
and dates of payment thereof, maximum aggregate principal amount 
of series, if any, taxes without deduction for which principal and/or 
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interest shall be payable, if any, provisions for the reimbursement 
of the holders for taxes, if any. provisions, if any, in respect of re¬ 
demption, sinking fund, special trust fund, depreciation andirenewal 
fund, and/or conversion provisions, if any. in respect of e^change- 
abilitv and interchangeabilitv of bonds and issuance of registered 
bonds without coupons, place or places of registration ofj coupon 
bonds and delivery and transfer of registered bonds without coupons, 
additional to or in lieu of those herein provided, if any. pro- 

324 visions as to standard of gold coin of the United States of 
America applicable to payment of principal and intej-est and 

any and all other provisions within the contemplation of section 2 
of this article, and the text of all paragraphs to be inserted in the 
general forms of coupon bond, registered bond without Coupons, 
and coupon hereinbefore set forth, for the purpose of making the 
same correctly evidence the special provisions created or undertaken 
b} 7 the company in respect of bonds of that series; and each and 
every bond of each such series shall conform to the terms ajnd pro¬ 
visions of such resolution. 

Section 4. The coupon bonds issued hereunder shall be negotiable 
and pass by delivery unless registered for the time being as herein 
provided. The company shall keep, at the office of the trustee here¬ 
under, and. in respect of any particular series, at such additional 
place or places as shall be designated in the resolution responsive to 
section 3 of this article, books for the registration and transfer, as 
in this indenture provided, of bonds issued hereunder. Such books 
shall, in addition to the name of the holder of each registered bond, 
with or without coupons, show the address of each such holder. 

Section 5. Any coupon bond may, on payment of proper Charges, 
be registered as to principal only on the books of the company as 
herein and in such bond respectively provided. After such itegistra- 
tion no transfer of such bond shall be valid unless made on the said 
books by the registered owner in person or by his duly authorized 
attorney and similarly noted on such bond. Upon p^esenta- 

325 tion of any such coupon bond registered as to principal, 
accompanied by a written instrument of transfer in form satis¬ 
factory to the trustee, executed by the registered owner, sujffi bond 
shall be transferred upoij such books. The registered owner of any 
such coupon bond registered as to principal shall also have the right 
to cause the same to be discharged from registration by traiisfer to 
bearer, in which case transferability by delivery shall be restored, 
and thereafter the principal of such bond, when due, shall be payable 
to the person presenting such bond. Any such bond registered as 
payable to bearer may be registered again in the name of the owner 
with the same effect as the first registration thereof. Successive 
registrations and transfers as aforesaid may be made from time to 
time as desired. Registration as to principal of any coupon bond, 
however, shall not affect the negotiability of the coupons appertain¬ 
ing to such bond, but title to every such coupon shall continue to 
pass by delivery and it shall remain payable to bearer. 

Section 6. The company may, at its option, evidenced by resolu¬ 
tion of its board of directors responsive to section 3 of this article or 
by resolution passed subsequently to the creation of any series of 
bonds, determine to issue, in respect of the bonds of anv series, 

51146—34-11 
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additional to the initial issue of series A (as to which no resolution 
shall be required), registered bonds without coupons, of the denomi¬ 
nations of one thousand dollars ($1,000). five thousand dollars 
($5,000) and/or ten thousand dollars( $10,000). 

Each registered bond without coupons shall be dated as of the 
date of its series. 

326 Whenever any coupon bond or bonds of any series in respect 
whereof the company shall have so determined to provide for 

the issuance of registered bonds without coupons and for the ex¬ 
change of coupon bonds for registered bonds without coupons, shall 
be surrendered, with all unmatured coupons, at the office of the 
trustee or at any other place specified in the bond or in the pertinent 
resolution, in principal amount aggregating one thousand dollars 
($1,000), five thousand dollars ($5,000) or ten thousand dollars 
($10,000), and of like maturity, for exchange for a registered bond 
or bonds without coupons, the company shall, upon payment of 
proper charges, supply and execute, and the trustee shall authenti¬ 
cate, and in exchange for such coupon bond or bonds shall deliver, 
at its office or at any other place specified as aforesaid, a registered 
bond or bonds without coupons, of the same series and maturity as, 
and in principal amount equal to the aggregate principal amount of, 
the surrendered bond or bonds, and wherein interest shall be stated 

to accrue from the date of maturitv of the last installment of interest 

%/ 

matured in respect of such coupon bond or bonds. 

Whenever the registered holder of any registered bond or bonds 
without coupons shall, in person or by his duly authorized attorney, 
surrender the same for transfer at the office of the trustee or at any 
other place specified in the bond or bonds or in the pertinent resolu¬ 
tion, the form of assignment herein provided being properly exe¬ 
cuted, the company shall, upon payment of proper charges, supply 
and execute and the trustee shall authenticate and deliver, in 

327 exchange for such registered bond or bonds without coupons, 
at its office or at any other place, to or upon the written order 

of the transferee, a new bond or bonds without coupons, registered 
in the name of such transferee and of the same series and maturitv 
as the surrendered bond or bonds, and for a like aggregate principal 
amount, and wherein interest shall be stated to accrue from the date 
wdiereunto interest was paid on the surrendered bond or bonds. 

Whenever any registered bond without coupons, of series A or of 
any other series in respect whereof the company, by resolution of its 
board of directors responsive to section 3 of this article or by resolu¬ 
tion passed subsequently to the creation of the series, may have 
determined to effect exchanges as provided for in this paragraph, 
the form of assignment herein provided being properly executed, 
shall be surrendered, at the office of the trustee or at any other place 
specified as aforesaid, for exchange for a coupon bond or bonds, the 
company shall, upon payment of proper charges, supply and execute, 
and the trustee shall authenticate and deliver at its office or at any 
such other place, in exchange for such registered bond without cou¬ 
pons, a coupon bond or coupon bonds of the same series and matu¬ 
rity as. and in aggregate principal amount equal to the principal 
amount of. the registered bond without coupons so surrendered, with 
all coupons maturing subsequent to the last date whereunto interest 
was paid on said registered bond without coupons attached, and of 



GUY T. HELVERING VS. THE CALIFORNIA OREGON POWE^ CO. 161 

I 

| 

such denomination or denominations, provided in respect pf coupon 
bonds of such series, as shall be requested. 

32S Section 7. The trustee shall mail to the registered holders 
of registered bonds without coupons, at the respective addresses 
of such holders as the same appear on the books of registration and 
transfer herein provided for, or to the respective nominees of such 
holders at such addresses as shall be by such holders or by their nomi¬ 
nees directed, checks, to the order of such holders or their [respective 
nominees, in payment of interest accruing on such bonds irom time 
to time as the same matures; provided the company shall have de¬ 
posited with the trustee for such purpose sufficient funds for the pay¬ 
ment of all interest at the time maturing on all registered bqnds with¬ 
out coupons at the time outstanding hereunder, together with 
sufficient additional funds to enable payment to be made of all such 
interest without deduction for taxes as may be in such bonds respec¬ 
tively provided. 

Section 8 . The holder of any coupon bond or bonds, all of the same 
series and maturity, of series A, or of any other series i!n respect 
whereof the company, by resolution of its board of directors respon¬ 
sive to section 3 of this article or by resolution passed subsequently 
to the creation of the series, may have determined to effect Exchanges 
as provided for in this paragraph, may, at the office of the trustee, 
or at such other office as shall be specified in the bond, surrender the 
same, in principal amount aggregating five hundred dollars ($500) 
or some multiple thereof, with all unmatured coupons, for J cancella¬ 
tion, and thereupon the company shall, upon payment of proper 
charges, supply and execute, and the trustee shall, 4pon can- 

329 cellation of the surrendered bonds, authenticate and deliver, 
in exchange therefor, a like aggregate principal amount in 

coupon bonds, of the same series and maturity, for five hundred dol¬ 
lars ($500) and/or one thousand dollars ($1,000) each, with all un¬ 
matured coupons attached. 

On surrender for exchange of any coupon bond of series A or of any 
other series in respect whereof the company, by resolution of its board 
of directors responsive to section 3 of this article or by resolution 
passed subsequently to the creation of the series, may have determined 
to effect exchanges as provided for in this paragraph, of the denomi¬ 
nation of five hundred dollars ($500) or one thousand dollars ($1,- 
000), with all unmatured coupons, at the office of the trustee, or at 
such other office as shall be specified in the bond, the company shall, 
upon payment of proper charges, execute and deliver to the trustee, 
and the trustee shall authenticate and deliver, in exchange |for each 
one thousand dollar ($1,000) coupon bond two coupon bond^ for five 
hundred dollars ($500) each, or, if such bond be of a series ip respect 
whereof coupon bonds of the denomination of one hundred dollars 
($100) shall have been provided for, ten coupon bonds for bne hun¬ 
dred dollars ($100) each, or one coupon bond for five hundred dollars 
($500) and five coupon bonds for one hundred dollars ($ld0) each, 
and, as to any series in respect of which provision shall have been 
made for coupon bonds of the denomination of one hundre4 dollars 
($100), for each five hundred dollars ($500) coupon bond, five 

330 coupon bonds for one hundred dollars ($100) each, in each 
case of the same series and maturity as the surrendered bond 

and with all unmatured coupons attached. 
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Section 9. New bonds issued in substitution for outstanding bonds 
under any of the provisions of this indenture shall evidence the same 
debt as the bonds in substitution for which the same are issued and 
shall be entitled to all the benefits and protection hereof in like man¬ 
ner and extent as the bonds initially issued hereunder. 

Section 10. For anv exchange of bonds for bonds of another de- 
nomination, or of coupon bonds for registered bonds without coupons, 
or of registered bonds without coupons for coupon bonds, for any 
registration of coupon bonds, and for any transfer of registered bonds 
with or without coupons, the company, at its option, may require the 
payment of a sum sufficient to reimburse it for any stamp tax or gov¬ 
ernmental charge, arid in addition a further sum not exceeding the 
cost of the preparation of each new bond, if any. issued upon such 
transfer or exchange, and the charges of the trustee. 

Section 11. The trustee forthwith shall cancel any bond surren¬ 
dered for exchange (including registered bonds without coupons 
surrendered for transfer) with all unmatured coupons, if any. thereto 
appertaining, and deliver the same to or upon the written order of 
the secretary of the company. 

Section 12. The company, the trustee, and any paying agent may 
deem and treat the bearer of any coupon bond issued here- 
331 under, which shall not at the time be registered otherwise than 
as payable to bearer, as hereinbefore provided, and the bearer 
of any coupon appertaining to any bond, whether or not such bond 
shall be registered, as the absolute owner of such bond or coupon, as 
the case may be. for the purpose of receiving payment thereof and 
for all other purposes, and neither the company nor the trustee nor 
any paying agent shall be affected by any notice to the contrary. 

The company, the trustee, and each paying agent shall deem and 
treat- the person in whose name any bond without coupons issued 
hereunder shall be registered as hereinbefore provided, as the abso¬ 
lute owner of such bond for the purpose of receiving payment of 
or on account of the principal and interest on such bond, and for 
all other purposes, and shall deem and treat the person in whose 
name any coupon bond shall be so registered as the absolute owner 
thereof for the purpose of receiving payment of or on account of the 
principal of such bond, and for all other purposes, except to receive 
payment of interest represented by outstanding coupons. 

Section 13. In case any bond and/or coupon issued under this 
indenture shall be mutilated or be destroyed or lost, the company 
may execute, and thereupon the trustee shall authenticate and 
deliver, a new bond and/or coupon of the same series and maturity 
and bearing the same serial number as the mutilated, lost, or de¬ 
stroyed bond and/or coupon. In the case of a mutilated bond and/or 
coupon the applicant for each substituted bond and/or coupon shall 
surrender to the trustee for cancellation each such mutilated 


332 bond and/or coupon; and in the case of anv bond and/or cou¬ 
pon destroyed or lost, the applicant shall furnish to the com¬ 
pany and to the trustee evidence to the satisfaction of each of them, 
respectively, of such destruction or loss, and the said applicant also 
shall furnish such indemnity to both the company and the trustee, 
respectfully, as in their discretion they may require. 

The company may require the payment of a sum not exceeding 
the cost of preparation and the trustee s charges in respect of each 
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different 


new bond issued under this section, together with any starrip tax or 
other governmental charge. 

Section 14. Until definitive bonds responsive to any order for 
authentication shall be prepared, the company may execute, and, 
upon the request of the company, the trustee shall authenticate and 
deliver, in lieu of such definitive bonds, and subject to the same pro¬ 
visions. limitations, and conditions, one or more temperaW printed 
or typewritten bonds of any denomination or denominations, sub¬ 
stantially of the tenor of the forms hereinbefore recited, payable to 
bearer and without coupons, or with one or more coupons, or m the 
form of registered bonds without coupons, and with such appropri¬ 
ate omissions, insertions, and variations as may be required!. Pend¬ 
ing the preparation of the definitive bonds, such temporary bonds 
shall be exchangeable for other temporary bonds, of the sajne series 
and maturity, of like aggregate principal amount and of 
denominations. 

333 The company, at its own expense, shall prepare and execute 
and, upon surrender of such temporary bonds, or anvjof them, 

the trustee shall authenticate and deliver in exchange therjefor, de¬ 
finitive bonds for the same aggregate principal amount as the tem¬ 
porary bonds surrendered, and of like series and maturity as the 
said temporary bonds. The trustee shall thereupon forthwith can¬ 
cel the surrendered temporary bond or bonds and deliver fhe same 
to or upon the. order of the secretary of the company. [Until so 
exchanged the temporary bonds in all respects shall be entitled to 
the same benefit of this indenture as definitive bonds issued and 
authenticated hereunder, and interest, when and as pavapie, shall 
be paid upon presentation and surrender of coupons evidencing such 
interest, or upon presentation of such temporary bonds, if such 
interest be not evidenced by coupons, at the office or agency of the 
company, at the office of the trustee and such payment notedj thereon, 
or, if any such temporary bond be in the form of a registered bond 
without coupons, shall be paid to the registered holder j thereof. 
When the definitive bonds are ready for delivery, the company may 
refuse to make further payments of interest on temporary bonds 
until surrendered and exchanged for definitive bonds. 

Section 15. All bonds to be secured hereby shall be signed bv the 
president, or one of the vice presidents of the company, aijd by its 

secretary, or one of its assistant secretaries, and shall bear'the cor- 

*• / 

porate seal of the company, which seal may be impressed upon 

334 said bonds or may consist of a printed, lithographed, or 
engraved facsimile seal. In case any officer who shall sign 


or seal any bond shall cease to be such officer before the 


bond so 


signed or sealed shall have been actually certified and delivered by 
the trustee, such bond may. nevertheless, upon the request of the 
company, be issued, certified, and delivered, as though such person 
had not ceased to be an officer of the company. Any bond to be 
secured hereby may be signed or sealed bv the person who may be 
the proper officer of the company at the time of such signing or 
sealing, although such person may not have been such officer at the 
date of such bond. 

Section 16. The coupons upon all bonds shall be authenticated 
by the facsimile signature of the present or any future Secretary 
cf the company, it being intended that the company may adopt and 
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use for that purpose the facsimile signature of any such secretary 
notwithstanding that he may have ceased to be the secretary of the 
company at the time when said bonds shall be delivered. 

Section 17. All bonds, when executed by the company, shall be 
delivered to the trustee, to be authenticated by it, and the trustee 
shall authenticate and deliver the same only as provided in this 
indenture. Only such bonds as shall bear thereon the certificate 
of the trustee duly executed, shall be secured by this indenture or 
entitled to any lien or benefit hereunder, and such certificate of the 
trustee upon any such bond executed on behalf of the company 
shall be conclusive evidence that the bond so authenticated has 
been duly issued hereunder and is entitled to the benefits of the 
trust herebv created. 

335 Section 18. Before authenticating and delivering any bond 
issued hereunder, the trustee shall remove and cancel all 

interest coupons thereto attached which shall then be matured. 

Section 19. The company reserves the right hereby to execute 
and cause to be issued by resolution of the board of directors, bonds 
with or without coupons, and fully registered bonds, all definitive 
bonds to be engraved, or partly engraved and partly lithographed, 
or entirely lithographed, and the company further reserves the right 
by resolution of its board of directors, to do and perform all things 
necessary to provide in said bonds or otherwise, for the registration 
of such bonds and for the payment of the interest falling due thereon 
in the city of New York or elsewhere, and to do all other necessary 
acts and take all other necessary means to procure the listing of 
such bonds, or any bonds issued hereunder, upon any stock or bond 
exchange, and to amend and conform the form, but not the terms, 
of any bond secured hereby, to meet the requirements of any such 
stock or bond exchange. Any bonds duly issued and certified here¬ 
under shall be exchangeable for bonds of the same series and denom¬ 
inations so changed in form, and upon any such exchange said 
exchanged bonds shall be forthwith cancelled by the trustee, and 
retained by said trustee, until final and full performance of all the 
conditions under this indenture, but the trustee shall deliver to the 
company a certificate setting forth the date and fact of cancellation 
of any such bonds, describing the same by their number and 

336 series. Until so exchanged said exchangeable bonds shall 
in all respects be entitled to the lien and security of these 

presents as bonds issued and certified hereunder, and interest when 
and as payable shall be paid upon the coupons attached thereto. 
As long as any such exchangeable bonds are outstanding, a corre¬ 
sponding amount in face value of new bonds, when the same shall 
have been prepared for issue, shall be withheld from certification 
by the trustee. 

Section 20. The company shall have the right to provide in any 
bonds issued hereunder or by an instrument in writing delivered 
to the trustee and recorded in the office of the recorder of the city 
and county of San Francisco, California, for one or more cotrustees 
or registrars residing outside of the State of California; provided, 
however, that the rights and powers of every such cotrustee or 
registrar shall be limited to the receipt for the purpose of exchange v 
and/or to the exchange of bonds issued hereunder, and/or to the 


GUY T. HELVERING VS. THE CALIFORNIA OREGON POWER jCO. 165 

j 

registration of bonds issued hereunder and/or to the payment of 
interest on coupons under such terms and conditions prescribed 
by the company as are not inconsistent with the provision^ of this 
indenture. 

Section 21. No series of bonds issued hereunder shall have any 
preference as to the security afforded by this indenture bver any 
other series of bonds issued or to be issued hereunder and jno bond 
of any series shall have any such preference over any otljier bond 
of the same or any other series; provided, however, that the Company 
may at any time establish a sinking fund or sinkifig funds 

337 for the exclusive benefit of any particular series (one or more) 
of such bonds, and the holders of any bonds other than those 

for whose exclusive benefit any such sinking fund or sinking funds 
shall have been so established shall have no interest therein or 
benefit therefrom whether upon default under the provisions of this 
indenture or otherwise. 

Section 22. Whenever, in the opinion of counsel whose]selection 
is approved by the trustee (which counsel may be counsel for the 
company), the lien created by this indenture upon the trust ‘property 
shall constitute a first lien upon substantially all of the property of 
the company (excepting properties subject to liens when j acquired 
by the company), then and in that event, at the option of ithe com¬ 
pany expressed in a resolution adopted by its board of directors, a 
certified copy whereof shall be filed with the trustee, all bonds there¬ 
after certified by the trustee under the provisions of this indenture 
may be designated as “first mortgage” bonds (without limitation 
upon the right to use a different title or a title composed ih part of 
the words “first mortgage ”) and this indenture shall thereafter be 
known and designated as “ first mortgage ”, but in the evept of the 
exercise of such option by the company, the holder of any bojnd there¬ 
tofore certified by the trustee hereunder shall be entitled j without 
charge, upon surrender to the trustee of such previously! certified 
bond, to receive in lieu thereof a new bond (which shall be tluly exe¬ 
cuted by the company and certified by the trustee) designated by the 
new title but otherwise in all respects of the same teiior as the 

338 surrendered bond, and any such new bond so certified shall, 
as to the security afforded by this indenture, stand in the same 

position as the bond in exchange for which it was so issued. Any 
such surrendered bond as well as any such new” bond shall be accom¬ 
panied by all unmatured interest coupons thereto appertaining. All 
bonds and coupons so surrendered shall be forthwith cancelled and 
delivered to the company upon its written order. 

Section 23. The initial issue of series A aggregating the principal 
amount of three million dollars ($3,000,000) to be issued hereunder 
as mention in section 1 of this article, shall be dated February 1, 
1926, shall mature February 1, 1946, shall bear interest at the rate of 
five and one half per centum (5*4%) per annum, payable semi¬ 
annually on the first day of February and the first day of August in 
each year, payable as to principal amount thereof anct interest 
thereon in gold coin of the United States of America of of* equal to 
the standard of weight and fineness existing February 1, 19|26, at the 
head office of Mercantile Trust Company of California, in the city 
and county of San Francisco, California, or, at the option of the 
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holder, at the office or agency of the company in the Borough of 
Manhattan, city of New York. New York, or the office or agency of 
the company in the city of Chicago. Illinois, and subject to redemp¬ 
tion at the option of the company as a whole or in part at the office 
of the trustee in the city and county of San Francisco. California, 
on any interest date, prior to the date of maturity thereof, upon the 
payment of the principal amount of the bonds and the accrued 
339 interest thereon to the date of redemption, plus a premium on 
said principal amount, as follows: 

Five per centum (5%) if such redemption is effected on or before 


February 1, 1931; 

Four per centum (4/1) if such redemption is effected after Feb¬ 
ruary 1. 1931. and on or before February 1. 1934; 

«. / 

Three per centum (3'/< ) if such redemption be effected after Feb¬ 
ruary 1. 1934, and on or before February 1. 1937; 

Two per centum (2%) if such redemption be effected after Feb¬ 
ruary 1. 1937, and on or before February 1. 1940; 

One per centum (1 %) if such redemption be effected after Feb¬ 
ruary 1. 1940, and on or before February 1, 1943; 

One half of one per centum (V*> of 1%) if such redemption be 

effected after February 1.1943. and on or before February 1. 1945: 

• * 

And no premium 'if such redemption be effected after February 1, 
1945. 

Notice of any such redemption shall be given by the company or 
the trustee by publication once a week for three (3) successive weeks 
in a daily newspaper of general circulation published in the city and 
county of San Francisco, California, and in a daily newspaper of 
general circulation published in the Borough of Manhattan, city and 
State of New York, and in a daily newspaper of general circulation 
published in the city of Chicago. Illinois, the first publication 
340 in each case to be not less than thirty (30) days prior to the 
date of redemption. A copy of such notice shall also be 
mailed by the company or the trustee at least twenty (20) days 
before such redemption date to the owners of registered bonds which 
the company has elected to redeem, at their last addresses appearing 
upon the registry books. The failure to give such notice by mail 
shall, however, not affect the validity of any proceedings for the 
redemption of bonds. The notice shall state that the company has 
elected to make such redemption on the date designated therein, 
specifying the numbers of the bonds to be redeemed if less than all 
of the bonds of series A then outstanding hereunder are to be 
redeemed, and shall state that interest on the bonds so to be redeemed 
shall cease on said date, and that such bonds should be presented on 
said date for payment. Before the redemption date specified in such 
notice, the company shall deposit with the trustee an amount suffi¬ 
cient to redeem all of the outstanding bonds which the company has 
elected to redeem, to be held for the account of the holders thereof 
and to be paid to them respectively upon presentation and surrender 
of said bonds with all unmatured coupons thereto attached. In case 
the company shall elect to redeem less than all of the bonds of 
series A then outstanding, the numbers of the bonds to be redeemed 
shall be determined bv the trustee, bv lot, in such manner as the 

1/ / v / 

trustee mav elect. 
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The said initial issue of said series A bonds shall be in substan¬ 
tially the tenor of the general form of coupon bpnds and 

341 registered bonds without coupons hereinabove set f^rth and 
shall, in addition to the text of such form, contain the fol¬ 
lowing paragraphs: 

44 Both the principal of, and the interest on, this bond are payable 
at the head office of Mercantile Trust Company of California, in the 
city and county of San Francisco, California, or at the option of the 
holder at the office or agency of the company in the Borough of Man¬ 
hattan, city and State of New York, or at the office or agency of the 
company in the city of Chicago, Illinois. 

44 All payments of interest on this bond shall be made without 
deduction therefrom for so much of any Federal income tay as shall 
not exceed two per centum (2%) thereof per annum, which jthe com¬ 
pany, the trustee hereinafter mentioned, or any paying agent may be 
required or permitted to pay thereon or to retain or deduct therefrom 
under any present or future law or requirement of the United States 
of America. 

44 The company will, to the extent and upon the conditions set 
forth in the indenture hereinafter referred to. reimburse to the owner 
hereof (a) any taxes imposed under the laws of the Commonwealth 
of Pennsylvania upon this bond or upon the said owner as ^ resident 
of said Commonwealth, by reason of his ownership of this bond, but 
not in excess of four (4) mills per dolllar on the taxable value hereof 
in any year; (b) any income taxes which may be imposed upon the 
owner of this bond, bv reason of his ownership hereof, unde^ the laws 
of the Commonwealth of Massachusetts, but not in excess of six per 
centum (6%) per annum of the income derived by said owner 

342 from the interest on this bond. Request for such reimburse¬ 
ment shall be made in writing, as provided in said indenture, 

within two (2) months from the date of payment of anyjsuch tax 
and within nine (9) months after such tax shall have become due 
and payable. 

44 At the option of the company, this bond may be redeeinbd at the 
head office of the trustee in the city and county of San Francisco, 
California, on any interest payment date prior to the date of matur¬ 
ity hereof, after notice as provided in said trust indenture, upon 
payment of the principal amount hereof and accrued interest hereon, 
plus a premium equal to the following respective percentages of said 
principal amount: Five per centum ( ) if such redemption is 

effected on or before February 1. 1931; four per centum (4%j) if such 
redemption is effected after February 1. 1931, and on or before Feb¬ 
ruary 1, 1934; three per centum (3%) if such redemption b<£ effected 
after February 1, 1934, and on or before February 1. 1937 ;j two per 
centum (2%) if such redemption be effected after February 1, 1937, 
and on or before February 1. 1940; one per centum (1%) if such 
redemption be effected after February 1, 1940, and on or before 
February 1. 1943; one half of one per centum (Vs of 1%) if such 
redemption be effected after February 1, 1943, and on or before Feb¬ 
ruary 1. 1945; and no premium if such redemption be effected after 
February 1, 1945. 

44 Registered bonds without coupons of this issue of series A are 
issuable in the denominations of one thousand dollars ($1,()00), five 
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thousand dollars ($5,000) and ten thousand dollars ($10.000); 
coupon bonds of said issue and series are issuable in the 

343 denominations of one hundred dollars ($100), five hundred 
dollars ($500) and one thousand dollars ($1,000). Any cou¬ 
pon bond or bonds of the said issue and series, in the aggregate prin¬ 
cipal amount of one thousand dollars ($1,000). five thousand dollars 
($5,000) or ten thousand dollars ($10,000) may, upon payment of 
charges as provided in said trust indenture, be surrendered, with all 
unmatured coupons attached, at the head office of the trustee, in the 
city and county of San Francisco. California, or at the office or 
agency of the company in the Borough of Manhattan, citv and State 
of New York, or at the office or agency of the company in the city of 
Chicago. Illinois, in exchange for a registered bond without coupons 
of the same issue and series and maturity and in principal amount 
equal to the aggregate principal amount of such coupon bond or 
bonds. Coupon bonds of the said issue and series, when surrendered 
at the head office of the trustee, in the city and county of San Fran¬ 
cisco. California, or at the office or agency of the company in the 
Borough of Manhattan, citv and State of New York, or at the office 
or agency of the company in the city of Chicago. Illinois, with all 
unmatured coupons attached, and upon payment of charges as pro¬ 
vided in said indenture, may be exchanged for an equal aggregate 
principal amount of coupon bonds of the same issue and series and 
maturity, with all unmatured coupons attached, of the other denom¬ 
ination provided in respect of such issue and series. Registered 
bonds without coupons of said issue and series may. at the head 

office of the trustee, in the citv and county of San Francisco. 

* v 

344 California, or at the office or agency of the company in the 
Borough of Manhattan, city and State of New York, or at the 

office or agency of the company in the city of Chicago. Illinois, upon 
payment of charges as provided in said indenture, be exchanged for 
coupon bonds of the same issue and series and maturity and of the 
same aggregate principal amount, with all unmatured coupons 
attached.” 

Section *24. The company hereby covenants and agrees that it will 
duly and punctually pay the interest on bonds of the said initial 
issue of series A. without deduction therefrom for so much of any 
Federal income tax as shall not exceed two per centum (2%) thereof 
per annum, which may be required or permitted under or by reason 
of any present or future law or requirement of the United States 
of America to be paid or deducted or retained therefrom by the 
company, or bv the trustee, or bv anyone acting in behalf of them 
or either of them, or by any paying agent, whether for the account 
of the company, the trustee, or the holders of said bonds or any of 
them. 

Section 25. The company hereby covenants and agrees that it will 
reimburse (a) to the holder of any bond of said initial issue of series 
A, who shall be a resident of the Commonwealth of Pennsylvania, 
when paid by him, any taxes, other than estate, succession, income, 
and inheritance taxes, assessed under the laws of said Commonwealth 
upon such bond or upon such holder as a resident of said Com¬ 
monwealth, by reason of his ownership thereof, not in any 

345 calendar year in excess of four (4) mills upon each dollar of 
the taxable value of such bond; and (b) to the holder of any 
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bond of series A. who shall be a resident of the Commonwealth of 
Massachusetts, when paid by him. any income taxes assessed by said 
Commonwealth upon said holder by season of his ownership of 
said bond, not in any year in excess of six per centum j(6%) of 
the income derived in that year by said holder from tlief interest 
on said bond. Such reimbursement shall be made upon thfe written 
request of such holder therefor stating the number of the pond and 
the denomination thereof and setting forth that he was |a holder 
thereof and a resident of such Commonwealth, on the date wjhen such 
tax was assessed, and that he was assessed and did pay fcuch tax, 
and upon submission, if required by the company, of receipted tax 
bill and/or other documentary evidence establishing the payment of 
such taxes. Such request shall be mailed to the company addressed 
to it at San Francisco, California, or at such other place as the com¬ 
pany may from time to time specify in writing to the trustee, within 
a period of two ( '2) months from the date of the paymenj: of such 
tax by such holder and within nine (9) months after said |tax shall 
have become due and payable. The company shall not be | liable to 
reimburse such holder for any such tax unless such request! be made 
and evidence submitted within the said period of time, and it shall 
in no event be required to reimburse any holder in any calendar year 
for any sum in excess of the respective amounts hereinbefore men¬ 
tioned in clauses (a) and (b) of this section, in respect of 
340 which such tax was paid and reimbursement requested, nor 
directlv or indirectlv to reimburse anv such holder! for any 
interest or penalty assessed upon or paid by him in addition to the 
amount of such tax as originally assessed. On receipt of jany such 
request for reimbursement and submission of such evidence.jthe com¬ 
pany shall, within thirty (30) days thereafter, pay to me bond¬ 
holder making such request, a sum sufficient to reimburse suj*h holder 
as herein provided. 

Article Two 

ISSUE AND APPROPRIATION OF BONDS 

I 

Section 1 . The aggregate principal amount of all bonds which may 
be issued and outstanding under and be secured by this indenture, 
and all bonds reserved for issue under section 3 of this article for 
the purpose of acquiring, retiring, refunding, and discharging under¬ 
iving bonds, shall not at anv one time exceed the amount of the then 
authorized bonded indebtedness of the company as may be fixed 
from time to time in accordance with law. which amount of the 
authorized bonded indebtedness at the date of the execution hereof 
is for the time being limited to fifty million dollars ($o0.p00,000). 
Whenever the company shall in accordance with law authorize any 
increase of its authorized bonded indebtedness, and shall desire to 
provide for the issue of bonds hereunder constituting such increase 
of its authorized bonded indebtedness, said company shall pjresent to 
the trustee a certificate signed by its president or vice president and 
its secretary or an assistant secretary under its corporate seal 
347 accompanied b}’ an opinion of counsel (who may counsel 
for the company) stating that the authorized bonded indebted¬ 
ness of the company has been so increased in accordance with law. 
and thereupon the aggregate principal amount of bonds which may 
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be issued and outstanding and be reserved hereunder shall be cor¬ 
respondingly increased; provided, however, that the company shall 
also execute* and deliver to the trustee such supplemental indenture 
or agreement as the trustee may reasonably require in conformity 
with the provisions of this indenture with respect to the increase in 
the authorized bonded indebtedness of the company, and setting forth 
the corresponding increase in the aggregate principal amount of 
bonds which may be issued and outstanding and be reserved under 
and be entitled to the security of this indenture. Any such supple¬ 
mental indenture or agreement shall be filed and recorded in all 
offices in which this indenture shall be filed or recorded. 


Every request- of the company for the authentication and delivery 
of bonds under the provisions of this article two, except pursuant 
to section 2 hereof, shall include or be accompanied by the certificate 
and opinion of counsel above specified with respect to the increase 
in the authorized bonded indebtedness of the company, or in the 
alternative a similar certificate and opinion of such counsel that 
the certificate or certificates and opinion or opinions previously 
furnished to the trustee are sufficient for the purpose, and that the 
bonds, the issue of which is then requested, are within the ag- 
348 gregate principal amount of bonds which may be issued and 
outstanding and be reserved hereunder as may be limited by 
the then authorized bonded indebtedness of the company. 

Section 2. Upon the execution and delivery of this indenture and 
without awaiting the filing or recording hereof the company shall 
execute and deliver to the trustee, three million dollars ($3.0*00.000) 
principal amount of bonds of series A. and the trustee shall there¬ 
upon authenticate and deliver the same to the company upon 
receipt of: 

(1) The written order of the company, signed by its president or 
one of its vice presidents, and by its secretary or one of its assistant 
secretaries under its corporate seal, and specifying the denomina¬ 
tions and numbers of the bonds requested to be delivered; 

(2) A certified copy of an authorizing order or certificate of con¬ 
sent or approval of the railroad commission of the State of Cali¬ 
fornia relative to the making of this indenture and the issuance 
of such bonds: 


(3) The sum of eight hundred twelve thousand seven hundred 
dollars ($812,700.00) which sum shall thereafter be paid by the 
trustee to the company on its order in the manner and under the 
conditions specified in article two, section 8. hereof, for the pay¬ 
ment of cash deposited with the trustee on account of the authentica¬ 
tion and delivery of bonds; provided, that the company shall not 
be required to deliver to the trustee in connection there- 
349 with any resolutions or certificates save and except those speci¬ 
fied in clauses (1) and (2) of section 4 of this article two. 
Section 3. Bonds shall be reserved for issue hereunder and may 
be executed bv the company and authenticated and delivered bv the 
trustee, from time to tune, in principal amount in each case equal to 
but not exceeding, and for the purpose of acquiring by or for the 
company, or for the purpose of retiring, refunding, and discharging 
at or before maturity, any of the following bonds: 

(a) $583,000 aggregate principal amount of five per cent bonds of 
Rogue River Electric Company hereinbefore described as outstand- 
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ing, and secured by the mortgage of that company to jGuaranty 
Trust Company of New York, trustee, dated July 1 , 1907. 

(b) $4,500,000 aggregate principal amount of first and refunding 
mortgage gold bonds, series B, of the company, hereinbefore 
described as outstanding. 

(c) $2,600,000 aggregate principal amount of first and refunding 
mortgage gold bonds, series C, of the company, hereinbefore 
described as outstanding. 

(d) Any bonds, obligations, or other evidences of indebtedness, 
secured by lien upon the property of a subsidiary corporation (as 

the same is defined in article thirteen, section 5 hereof) exist - 

350 ing on the date on which such company shall becohie a sub¬ 
sidiary corporation, or upon any property hereafter acquired 

by the company (and superior in lien to this indenture) or by a sub¬ 
sidiary corporation, if the aggregate principal amount of such in¬ 
debtedness (exclusive of any bonds, notes, or other evidences of 
indebtedness pledged hereunder or under an underlying mortgage) 
shall not be in excess of seventy-five per cent of the actual cost or of 
the fair value (whichever shall be less) of such property, after due 
allowance for depreciation; or if, in case the aggregate amount of 
such indebtedness shall be in excess of seventy-five pdr centum 
(75%) (or in the case of coal property and/or oil property and/or 
natural gas property, fifty per centum (50%)) of such actual cost or 
fair value, after due allowance for depreciation, such excess shall 
first be eliminated bv the discharge and cancellation of so much of 

my V_-' 

the said indebtedness as may constitute such excess or be compen¬ 
sated by additional expenditures for permanent extensions, enlarge¬ 
ments, and additions of and to the plants, properties, and equipment 
of the company and/or a subsidiary corporation amounting to one 
and one third times such excess on account of which expenditures 
no bonds shall at any time be issued or deposited cashj paid out 
under the provisions of this indenture. 

351 The bonds, obligations, and other evidences of indebtedness 
described in the foregoing paragraphs (a) to (d), inclusive, 

excluding however any of said bonds pledged hereunder or under 
an underlying mortgage or under a mortgage all bonds issued 
under which, are pledged hereunder or under an underlying mort¬ 
gage, are hereinafter sometimes referred to individually and collec¬ 
tively as “ underlying bonds ”, and the mortgages or liefis respec¬ 
tively securing the same are hereinafter sometimes referred to as 
“ underiving mortgages." 

The bonds reserved under the provisions of this sectioh shall be 
authenticated and delivered bv the trustee on!v as follows: 

Whenever the company shall tender, or cause to be tendered, to 
the trustee, whether before, at or after the maturity, payment, or 
redemption thereof, anv of the underiving bonds outstanding as 
aforesaid, with all unmatured coupons, if any, thereto belonging, or 
shall deliver to the trustee a verified statement from the trustee of 
any such underlying bond issue setting forth the fact that any such 
underiving bonds outstanding as aforesaid with all unmatured cou- 

V C- 

pons have been properly retired or cancelled and are in the posses¬ 
sion of such trustee, or that the moneys necessary to retire or redeem 
said bonds have been paid to or deposited with such trustee,;or a veri¬ 
fied statement from the trustee of an underlying mortgage setting 
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forth that any such underlying bonds are held uncancelled by it as 
such trustee, the trustee, upon surrender to it of the bonds so ten¬ 
dered. or the delivery to it of said verified statement, shall 
352 certify and deliver to the company, or on its order, pursuant 
to a resolution of its board of directors, bonds reserved under 
this section, to a principal amount equal to the principal amount of 
the underlying bonds so tendered and received bv said trustee or 
certified to have be^n retired and cancelled and in the possession of 
the trustee of the underlying bond issue or to be held uncancelled by 
the trustee of any underlying mortgage as aforesaid, or for which 
the moneys necessary to retire or redeem said bonds have been paid 
to or deposited with such trustee, as aforesaid, of such series and 
having such terms as the board of directors of the company shall 
by resolution prescribe in accordance with the provisions hereof. In 
each instance a certified copy of the resolution directing the issuance 
of such bonds, and specifying the series, shall be deposited with 
the trustee. In case any umnatured coupon or coupons belonging to 
such underiving bonds shall be missing at the time of anv such ten- 
der to the trustee, said trustee may. nevertheless, accept such under¬ 
lying bonds without such missing coupon or coupons, in case the 
said underlying bonds shall have been redeemed, and by the provi¬ 
sions of the indenture securing the same, such coupons after the date 
of redemption are not collectible, or in the case there shall have been 
deposited with the trustee or with the trustee of the indenture secur¬ 
ing such bonds, for the payment of such missing coupon or coupons, 
an amount of cash equal to the face amount of the missing coupon or 
coupons. 


At any time or times before, at or after the maturity of any 
353 underlying bonds, or after any thereof shall have been duly 
called for redemption and before, the same shall have been 
redeemed, the company may sell bonds reserved under the provisions 
of this section 3 in order to provide in whole, or in part, 
the means wherewith to pay. redeem, or purchase any of such under¬ 
iving bonds as shall then be issued and outstanding and as shall have 
matured, or are to mature, or shall have been called for redemption, 
and upon the written order of the company, pursuant to a resolution 
of its board of directors specifying the principal amount thereof, the 
series, and the other terms as herein provided, the trustee shall 
certify and deliver to the company, or its order, bonds secured hereby 
and reserved as provided in this section, in aggregate principal 
amount equal to the 1 principal amount of such underlying bonds as 
shall have matured, or are to mature, or shall have been called for 
redemption as aforesaid, provided, that simultaneously there shall be 
deposited with the trustee an amount of money equal to the princi¬ 
pal amount of the bonds so to be certified and delivered. In each 
instance a certified copy of such resolution shall be deposited with the 
trustee. Out of any moneys so deposited the trustee shall, upon de¬ 
mand of the company, amf upon delivery to said trustee of any such 
underlying bonds with all unmatured coupons, if any thereto belong¬ 
ing. ora verified statement as above provided of the trustee of such 
underlying bond issue, pay to the company a sum equal to the prin¬ 
cipal amount of the underlying bonds so delivered, or certified, as 
above provided, by the trustee of such underlying bond issue to have 
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been retired, or cancelled or held uncancelled and in such trustee’s 
possession as aforesaid. 

354 The company may. pursuant to the resolution of its board of 
directors, from time to time, execute and deliver to thje trustee 

bonds not exceeding: in principal amount the principal amount of 
the underlying bonds then issued and outstanding, which | shall be 
of such series and have such other terms as the board of directors of 
the company shall prescribe in accordance with the provisions of this 
indenture for the purpose of exchanging said bonds for the issued 
and outstanding underlying bonds hereinabove described. The trus¬ 
tee shall retain the bonds so deposited in escrow and thereafter from 
time to time shall certify and deliver such bonds to the respective 
owners or holders of said underlying bonds on demand therefor, in 
such amounts and at such times as may be necessary to meet such 
demand or demands for the purpose of exchanging at, before, or 
after maturity, said bonds issued hereunder for said underlying 
bonds, and the owners and holders of said underlying bonds shall 
be thereby given the right and privilege of exchanging sucfi under¬ 
lying bonds for company bonds deposited hereunder for sUch pur¬ 
pose, in accordance with the terms and conditions herein set forth 
and the trustee shall upon demand of any said owner or Holder of 
any such underlying bond or bonds, effect such exchange jis afore¬ 
said, provided, that before such exchange is made by said trustee, 
the underiving bonds offered for exchange to the trustee i shall be 
accompanied by and presented with all unmatured interest| coupons 
belonging or appertaining to each underlying bond Presented 
for exchange, and provided, further, that the statute of limi- 

355 tations shall not have barred the payment of the principal and 
interest due thereon. 

The company may, upon resolution of its board of directors, certi¬ 
fied and delivered to the trustee, at any time after the deposit of 
bonds, as hereinabove set forth, withdraw such bonds as may not up 
to that time have been certified and issued by the trustee for the pur¬ 
poses of exchange as above specified in which event such withdrawal 
shall constitute a revocation of the right to exchange as to the under¬ 
lying bonds which up to such time have not been exchanged for 
bonds issued and deposited in escrow hereunder. 

Whenever any of said underlying bonds shall be refuiided, ex¬ 
changed, redeemed, purchased, or paid as provided in this Section 3 
of this article, and such bonds shall be delivered to the trustee here¬ 
under. said trustee shall deliver any and all of said underlying bonds 
so delivered to it. to the trustee of such underlying bonds, to be 
retired or cancelled under the provisions of the deed of trust or 
mortgage under which said bonds were issued, and said trustee here¬ 
under shall procure from the trustee of such underlying bonds, a 
certified statement in duplicate as to the proper retirement or can¬ 
cellation of said bonds, one of which certified statements j shall be 
delivered to said company, and the other of which certified state¬ 
ments shall be retained by the trustee hereunder for use! of said 
trustee; or if so requested by the company, the trustee shall Hold said 
bonds as additional security hereunder as provided in section 5 of 
article seven. 

356 Any and all bonds of the comparn^ which shall be with¬ 
drawn from exchange as above provided or which shall remain 
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in the possession of the trustee for the purposes of exchange as above 
specified, after the retirement and cancellation of all of the afore¬ 
said underlying bonds, shall be held by the trustee pending certifica¬ 
tion and delivery as otherwise herein provided or shall be cancelled 
by the trustee and redelivered to the company with the same effect 
as if they had never been executed and delivered by the company to 
the trustee. 

Whenever all of said underlying bonds shall have been taken up and 
cancelled as contemplated hereby, any of the bonds reserved under 
this section which shall remain unissued may be certified, issued and 
delivered in accordance with the provisions of sections 4, 5, or 8 of 
this article. 


The amount of any underlying bonds outstanding at any time 
shall be evidenced to the trustee hereunder bv a certificate of the 
company, signed by its president or vice president and secretary or 
assistant secretary under its corporate seal, which certificate shall 
be accompanied by ai certificate or certificates of the respective trus¬ 
tee or trustees of the mortgages or trust agreements under which 
the underlying bonds at the time outstanding were respectively 
issued, stating the amount of such underhung bonds so outstanding. 
Such certificates may be accepted by said trustee hereunder as con¬ 
clusive evidence of the outstanding amounts of said underlying 

• * ^ t/ v_ J 

bonds at the time referred to in said certificate. 


357 Section 4. Except as provided in sections 2, 3, 5, and 8 
of this article, bonds may be certified and delivered by the 
trustee, from time to time only subject to the restrictions herein¬ 
after in this section provided. The bonds so issued hereunder may 
be of one or more series, and may contain such terms as the board of 
directors of the company shall by resolution from time to time 
prescribe in accordance with the provisions of this indenture and 
shall be certified and issued by said trustee to a principal amount or 
amounts not exceeding in the aggregate seventy-five per centum 
(75%) of the actual and reasonable expenditures made by the com¬ 
pany subsequent to February 1. 1921. for additions to and exten¬ 
sions, improvements and betterments of the property, plants and 
equipment of the company, or any subsidary corporation, (as de¬ 
fined in section 5 of article thirteen hereof), including the acquiring, 
constructing, extension, improvement, betterment or equipping of. 
additional property by the company, or by a subsidiary corporation, 
and which have not furnished the basis'for the issue of bonds or 


withdrawal of cash, under the provisions of the first and refunding 
mortgage of the company to Mercantile Trust Company, dated 
February 1, 1921. The moneys expended or advanced by the com¬ 
pany, or by any subsidiary corporation, for any of the aforesaid pur¬ 
poses, may be derived by the company, or by such subsidiary corpo¬ 
ration, from income^ the sale of bonds secured hereby or from any 
other source whatsoever not by the terms hereof expressly excepted; 

provided that in case of the certification and issuance 
358 of bonds against actual and reasonable expenditures for the 
acquisition of coal property and/or oil property and/or natural 
gas property, the principal amount of bonds to be issued on account 
of said expenditures shall be fifty per centum (50%) instead of 
seventy-five per centum (75%). 



s may in¬ 
terms, the 

the extent 
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The words “ actual and reasonable cash expenditures j, u actually 
expended or “ actually and reasonably expended ” wljen used in 
any of the provisions of this indenture shall include cash funds ex¬ 
pended by the company or by a subsidiary corporation, or credit 
extended "to the company or to a subsidiary corporation, or delivery 
of stocks, bonds, or other securities by the company at values not in 
excess of the fair and reasonable values thereof. In determining 
the amount of actual cash expenditures made for any additions or 
extensions acquired subject to any lien securing any bonds, notes or 
other evidences of indebtedness, the principal amount of Such bonds, 
notes, or other evidences of indebtedness shall be considered a part 
of and included in such expenditures. 

Additions, improvements, betterments, and extensio^ 
elude, in addition to items usually included in said 
following: 

a. Renewals or replacements of property, but only to 
that the cost of such renewals or replacements shall exceejd the orig¬ 
inal cost to the company or the subsidiary corporation jis the case 
may be of the property renewed or replaced; 

b. The plants, properties and equipment of another public 

359 utility corporation as hereinafter defined, acquired as an 
entirety or substantially as an entirety by the company, or a 

subsidiary corporation; 

c. Not less than ninety-five percent (95%) of each class of the 
issued and outstanding capital stock acquired by the company in any 
public utility corporation which, by virtue of such acquisition, would 
become a subsidiary corporation as defined in section 5 
thirteen of this indenture. 

The words “ public utility corporation ” when used in 
provisions of this indenture shall mean and include any corporation 
(and. unless the context shall indicate otherwise, any person, firm, 
or association) engaged in the business of manufacturing, producing, 
generating, transporting, and/or distributing electricity, natural or 
manufactured gas, or steam and/or storing or distributing water or 
water power, mining or producing coal, oil or natural gas} manufac¬ 
turing ice, or furnishing telephone, street railway or interurban 
railway service, and, in addition and without qualification or exclu¬ 
sion of the foregoing, any other corporation constituting, [within the 
meaning of any law applicable thereto, a public utility corporation. 

The restrictions under which bonds shall be from time to time 
authenticated and delivered under this section are as follows: 

(1) There shall be delivered to the trustee a certified jeopy of a 
resolution of the board of directors of the company calling for the 
authentication and delivery of a specified amount of such bonds, 

not greater than the amount then issuable under this section, 

360 of such series and having such terms as the board ot directors 
of the company shall in said resolution prescribe in accordance 

with the provisions hereof, provided that if said bonds are of a 
series already issued the terms thereof need not be specified, but 
said bonds may be referred to by series symbol. 

(2) The company shall furnish in addition to such resolution of 
its board of directors a certificate or certificates, signed by jthe presi¬ 
dent or vice president, and by its chief engineer, or other officer or 


of article 
kny of the 


-12 


51146 — 34 - 
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employee of the conlpany performing equivalent duties or by its 
treasurer or assistant treasurer, stating— 

(a) That specified amounts of money have been actually expended 
by the company or a subsidiary corporation (naming it) for some one 
or more of the purposes authorized by this section, briefly describing 
the particular additions to, extensions, improvements, and better¬ 
ments of, the property of the company, or of any subsidiary corpora¬ 
tion (naming it) or the additional property acquired, constructed, 
or equipped bv the company or any subsidiary corporation, and 
specifying in reasonable detail the amount of money actually ex¬ 
pended for said respective purposes. 

(b) That the amount of money actually expended in any case 
for such additions, extensions, improvements, betterments, or addi¬ 


tional property, is not in excess of the fair value of the property 
acquired, or the work done: that none of such expenditures was 
included in any previous certificate furnished under this sec- 
361 tion. section IT of article three, or section 4 of article four. 


or article six of this indenture, or under section 3 of article 


two, or section 3 of article four, or section IT of article five, or article 


six of the first and refunding mortgage of the company to Mer¬ 
cantile Trust Company dated February i. 1921: that the expenditures 
so made have not been reported, and will not be reported, and under 
the classification of expenditures customarily employed by com¬ 
panies similarly situated, should not be reported or treated as ex¬ 
penditures for operation, maintenance, or depreciation; and in the 
event that such additions, extensions, improvements, betterments, or 
additional property includes coal property and/or oil property 
and/or natural gas property, that the acquisition of such property 
is necessary or advantageous to the effective and economical opera¬ 
tion of the property of the company and/or of one or more of the 
subsidiary corporations as a public utility. 

In case of any application for the delivery of bonds on account of 
additions, extensions, or the acquisition, equipping, or construction 
of additional property, such certificate shall further state: 

(c) Whether any such additional property so acquired is known 
or believed to be subject to any lien or charge (including deferred in¬ 
stallments of the purchase price thereof, but excluding the unde¬ 
termined liens or charges incident to construction and the lien of 
this indenture: and of any of the mortgages securing under- 
362 lying bonds upon the property) and, if so. the liens of such 
nature existing thereon, or which on the acquisition thereof 
will attach, and such certificates shall briefly describe and specify 
the amount of every lien or charge required to be certified as afore¬ 
said. and known or; believed to exist and attaching, or to attach 
thereto. 


(3) In case of application for certification and delivery of bonds 
on account of the making of additions, extensions, improvements or 
betterments to the plants, property or equipment of any subsidiary 
corporation, or on account of the acquisition by the company of the 
shares of the capital stock of any corporation then becoming a sub¬ 
sidiary corporation, such certificate shall, in addition to the name of 
said subsidiary corporation, further state: 

(d) The amount of the total subscribed or issued and outstanding 
capital stock of such subsidiary corporation and the amount of 
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shares of stock therein of each class, and (1) in the case of additions, 
extensions, improvements or betterments, to the plants, property or 
equipment of any subsidiary corporation, the amount of ishares of 
capital stock therein, certificates wherefor shall then be upon de¬ 
posit with the trustee and pledged hereunder or be deposited and 
pledged with the trustee under the first and refunding mortgage of 
the company to Mercantile Trust Company dated February 1. 1921, 
if it be undischarged; or (2) in case of the acquisition of 
363 shares of stock of a corporation then becoming a Subsidiary 
corporation, that such stock constitutes at least riinety-five 
percent (95%) of the stock of each class of such corporation then 
subscribed or issued and outstanding. 

And in every such case prior to the certification or delivery of 
bonds so applied for there shall be delivered to the trustee and 
pledged hereunder, any and all certificates representing at least 
ninety-five percent (95%) of the shares of capital stock ofjeach class 
of the subsidiary corporation then subscribed or issued and!outstand¬ 
ing, or a certificate from the trustee under the first and refunding 
mortgage hereinbefore mentioned, if it be undischarged, jthat such 
shares are at the time pledged and deposited with said trijstee. and, 
also, there shall be delivered to and pledged with the trustee notes, 
bonds or other money obligations of such subsidiary corporation 
aggregating at their principal amount not less than the! principal 
amount of the bonds, secured hereby issuable in such case hereunder, 
or a certificate from the trustee under the first and refunding mort¬ 
gage hereinbefore mentioned, if it be undischarged, that such notes, 
bonds or other money obligations have been deposited and pledged 
with said trustee. Such notes, bonds or other obligations of the 
subsidiary corporation (for convenience termed ** collateral pledged 
bonds ") shall be secured by the lien of a mortgage or trust deed 
approved by counsel, and to a mortgagee or trustee satisfactory to 
the trustee hereunder, on the properties of the subsidiary corpora¬ 
tion not subject or subordinate to any other lienj on such 
3G4 property, or any part thereof, except current taxes ahd assess¬ 
ments, and except any lien subject to which the properties 
of the subsidiary shall have ben acquired by the company, and ex¬ 
cept also any lien or liens securing any bonds or other evidence of 
indebtedness at the time pledged hereunder or under an underlying 
mortgage or a mortgage of a subsidiarv, all the obligations out- 
standing under which are deposited with the trustee under an under¬ 
lying mortgage; it being the intent that the term collateral pledged 
bonds as in this paragraph used shall not be construed fo require 
that each collateral pledged bond be itself secured by a fjrst mort¬ 
gage lien except as aforesaid, but that the lien securing any such 
collateral pledged bond may be subordinated to the lieij or liens 
securing the collateral pledged bonds. The mortgage of deed of 
trust whereunder are issued any collateral pledged bonds may, or 
may not, as may be elected or established by the issuing corporation, 
provide any restriction as to earnings or expenditures in irespect to 
the issuance of bonds thereunder. In the event that any! corpora¬ 
tion is constituted a subsidiary, and the physical properties thereof 
are acquired by the company subject to the lien of any mortgage or 
other instrument securing anv bonds or other evidences qf indebt- 
edness, additional bonds or other evidences of indebtedness may be 
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issued under such mortgage or other instrument, but shall, for all 
purposes constitute collateral pledged bonds within the contempla¬ 
tion of this paragraph. 

365 (4) In case the application is for the certification of bonds 
in respect to the acquisition of not less than ninety-five per 

cent (05%) of the subscribed or issued and outstanding capital stock 
of each class of any other corporation so as to make such corporation 
a subsidiary corporation as herein defined and limited, no bonds shall 
be issued under any of the provisions of this section 4 on account of 
the acquisition of such shares of capital stock to a principal amount 
in excess of seventy-five per centum (75%) of the fair value of the 
physical property of such corporation other than coal or oil or nat¬ 
ural gas property, and fifty per centum (50% ) of the fair value of the 
coal or oil or natural gas property, as set forth in a certificate of a 
person appointed by the company and approved by the trustee, 
stating the fair value of the physical property of such subsidiary 
corporation after making due allowance for depreciation. 

(5) In case the application is for the certification of bonds in 
respect to the acquisition of not less than ninety-five (95%) percent 
of the subscribed or issued and outstanding capital stock of each class 
of any other corporation, so as to make such corporation a subsidiary 
corporation, as herein defined and limited, or in case the application 
is for the certification of bonds in respect to the acquisition of any 
property, and such property, or the plants, properties and equipment 
of such subsidiary corporation, or any part thereof, shall be subject to 
anv existing lien or encumbrance, the company covenants it will forth- 
with file with the trustee, in addition to the other certificates 

366 herein required, (1) a certificate of the president or a vice 
president, and the secretary or assistant secretary of the com¬ 
pany under its corporate seal, stating that the company has made 
such acquisition and specifying the principal amount of the bonds or 
other obligations or evidences of indebtedness secured bv any such 
existing lien, and (2) a certificate of a person appointed by the com¬ 
pany and approved by the trustee stating the fair value of such 
property or the fair value of the physical properties of such 
subsidiary corporation (as the case may be), after making due 
allowance for depreciation. 

The principal amount of bonds issuable hereunder in respect to any 
such acquisition in this clause (5) specified shall not be greater than 
the amount by which seventy-five per centum (75%) of such fair 
value of such property other than coal or oil or natural.gas, and fifty 
per centum (50% ) of the fair value of the coal or oil or natural gas 
property (or of the principal amount of the bonds or other obliga¬ 
tions or evidences of indebtedness secured bv such existing lien, 
except bonds pledged hereunder or under an underlying mortgage 
plus the actual expenditures made for such acquisition, if the total of 
said amounts shall be less than such fair value) shall exceed the 
principal amount of such bonds or other obligations or evidences of 
indebtedness. Bonds in addition hereby secured to a principal 
amount equal to the face value of such bonds or other obligations 
or evidences of indebtedness shall be reserved, to be issued from 
time to time on account of the acquisition or retirement of 

367 such bonds or other obligations or evidences of indebtedness, 
provided, that in case the amount of the bonds or other 
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obligations or evidences of indebtedness secured by such lien shall 
exceed seventy-five per cent (75%) of the fair value of such| property 
(or the cost to the company of such property, if less than such fair 
value), no further bonds shall be issuable under the provisions of this 
indenture, and no bonds hereby secured shall be reserved, to purchase 
or retire such bonds or other obligations or evidences of incjeotedness 
unless and until such excess has been absorbed by either tjhe retire¬ 
ment and cancellation of bonds or other obligations or evidences of 
indebtedness established by evidence satisfactory to the trustee, or 
additional expenditures for extensions and additions evidenced to the 
trustee as provided in and subject to the limitations and conditions 
of section 4 of this article. No bonds hereby secured shall be issued 
in respect to such retirement and cancellation or on accourkt of such 
additional expenditures, nor shall any such additional expenditures 
be included in any order for the withdrawal of cash under any of the 
provisions of this indenture. 

(6) In every instance before certifying or delivering any bonds 
under this section 4 for any of the purposes herein provided, the 
trustee shall require the company to furnish, and there shall be 
delivered by it to said trustee, a certificate signed by its president 
or vice president, and its secretary or assistant secretary, showing 
by proper statements of fact, in such detail as the trustee may rea¬ 
sonably require or accept as sufficient, subject to its rights to 

308 make further inquiry as provided in section 6 of this article, 
that the net earnings, as defined in section 7 of this article 

two, for the period of twelve calendar months ending not more 
than sixtv-two days before the first day of the then currdnt month 
have been at least one and three quarters (1%) times the sum of 
the annual interest upon the aggregate “ bonded indebtedness ” of 
the company, which is hereby defined to be—(1) all bonds secured 
by this indenture which shall then be outstanding, (2) all bonds to 
be secured hereby in contemplation of the certification and delivery 
whereof such certificate should be required or furnished,! and (3) 
all of the undertying bonds then issued and outstanding, and all 
other bonds or evidences of indebtedness secured by a liety or liens 
prior to that of this indenture on the mortgaged propert} 7 or any 
part thereof, excepting, however, any bonds pledged undty the in¬ 
denture, or under any underlying mortgage, or under any ijnortgage, 
all bonds issued under which are pledged hereunder or junder an 
underlying mortgage, and excepting also any bonds wliifch are to 
be redeemed or paid by the proceeds of the bonds in contemplation 
of the certification and delivery whereof such certificate isj required 
or furnished, or for the redemption of which cash has been de¬ 
posited with the trustee of the indenture securing said ponds. 

(7) The company shall execute or cause to be executed | any con¬ 
veyances or instruments for further assurance that may be neces¬ 
sary effectually to subject to the lien and operation of this indenture 

any additional property so acquired by the company, and 

309 also the company shall furnish the written opinion 4f counsel 
selected by the company and acceptable to the trustee to the 

effect that such conveyances or other instruments are sufficient for 
such purposes or that no conveyance or instrument for further assur¬ 
ance is necessary for the purposes aforesaid. 
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(8) Before certifying or delivering anv bond under this section, 
there shall be furnished the trustee either a certified copy of such 
order, authorization or approval of such commission, official, or 
officials, as may have jurisdiction in the premises, and as may be 
required by law to make the bonds as applied for. the duly author¬ 
ized, binding and legal obligation of the company, or in the alterna¬ 
tive. the opinion of counsel selected by the company and acceptable 
to said trustee that no such order, authorization, or approval is 


required by law. 

(9) Subject to the foregoing restrictions, whenever the trustee 
shall have received the certificates and copies of resolutions required 
under the provisions of this section, said trustee shall certify and 
deliver bonds to thei company, or to its order, on the basis of one 
thousand dollars ($1,000) in principal amount of bonds for every 
thirteen hundred and thirty-three and 33/100 dollars ($1,333.33) of 
money stated in the certificate hereinbefore mentioned in clause 
numbered (2) of this section, to have been actually expended for 
one or more of the purposes hereinbefore set forth and authorized 
in this section, subject, however, to the provisions of clauses num¬ 
bered (4) and (5) of this section, and subject to the limi- 
370 tation that as Ito monev stated in the said certificate to have 


been actually expended on account of the acquisition of coal 


property and/or 
shall be certified 


oil property and/or natural-gas property, bonds 
and delivered onlv on the basis of one thousand 


dollars ($1,000) in principal amount of bonds for every two thou¬ 
sand dollars ($2,000) of money stated in said certificate to have 
been expended for the acquisition of said coal property and/or 
oil property and/or natural-gas property. 

Section 5. The company shall have the continuing right at any 
time and from time to time to surrender or cause to be surrendered to 


the trustee anv or all of the outstanding bonds of one or more series 
and unmatured coupons for interest thereon and thereupon, or in 
case the company shall deposit with the trustee, an amount in cash 
sufficient for the purpose of redeeming in the manner in this inden¬ 
ture provided or of paying or retiring at maturity any such bonds at 
the time outstanding, bonds of one or more series shall at any time 
and from time to time be certified and delivered to the company by 
the trustee to a principal amount not exceeding the principal amount 
of the bonds so surrendered or to be so redeemed or retired upon 
the receipt by said trustee of the written order of the company, 
signed by it< president or vice president and secretary or assistant 
secretary under its corporate seal, accompanied by a certified copy 
of a resolution of the board of directors of the company, authorizing 
such order and determining and specifying the series and terms 
thereof, provided that if such bonds are of a series already 
371 issued, the terms thereof need not be specified, but said bonds 
mav be referred to bv series svmbol. In no event, however. 

V % « 

shall any bonds be certified and delivered as in this section 5 pro¬ 
vided. for bonds retired, redeemed, or paid with moneys from the 
special trust fund provided in article four hereof. 

Section 6 . The written orders, resolutions, certificates, statements* 


and opinions provided for in this article may be received by the 
trustee as conclusive evidence of anything appertaining to the right 
to authenticate and deliver bonds pursuant to this article and shall 
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be deemed and taken to be full authority and protection tq the said 
trustee for its certification and delivery of such bonds under the fore¬ 
going provisions of this article and for all action or nonaction by 
said trustee on the faith thereof. The trustee, however, before certi¬ 
fying or delivering any bonds upon the faith of any certificate fur¬ 
nished under provisions of clause (6) of section 4 of this article may. 
but shall not be required to, make further inquiry with regard to 
any statements therein concerning the net income of the company. 
If said trustee shall determine to make such further inquiry, it shall 
be entitled to examine the books and records of the company through 
any agent whom it may select. The reasonable expenses of every 
such examination shall be paid by the company, and until paid shall 
be secured bv the lien of this indenture. Unless satisfied]as to the 
truth and accuracy of the statements so investigated sapl trustee 
shall not be obliged to accept the certificate containing them or to 
authenticate or deliver any bonds upon the faith thereof. 

372 Anv certificate required bv this article mav also state anv 
other fact in addition to the facts expressly required to be 

stated therein, that may be pertinent to the right to issue and certify 
bonds hereunder. 

Section 7. The term net earnings “ as used in this indenture, 
shall mean the aggregate gross revenues derived from the {operation 
of the properties owned or leased by the company and b\j any and 
all subsidiary corporations, as herein defined (including jncome to 
the company or any subsidiary corporation from bonds, stocks and 
all sources whatsoever), at the time application is made for the cer¬ 
tification and delivery of bonds and all other income of such com¬ 
panies, with all intercompany charges eliminated, less all bperating 
expenses, including taxes of every kind, rentals, insurance aiid reason¬ 
able and adequate expenditures or charges for current maintenance 
and repairs but excluding expenditures or charges for depreciation 
or amortization; provided, that, in any such computation! of earn¬ 
ings, there may be included, for the purposes hereof, the earnings 
and expenses for the same period of any property acquired as an 
entirety by the company or by a subsidiary corporation, br °f any 
property of a company which became a subsidiary corpora "ion prior 
to or simultaneously with the certification and delivery of bonds nere- 

ft V 

under. If any property shall have been in existence for a part only 
of such period of twelve (12) calendar months the earnings from 
said property shall be computed by ascertaining the actual earnings 
for the period during which the same shall be ascertainable, 

373 and by adjusting the same to an annual basis, making due 
allowance for seasonal variations generally experienced in the 

same or similar business and with due reference to the particular 
locality and the conditions surrounding the particular property; 
provided that such method of computation may be used only in 
the case of a property for which the earnings shall be ascertainable 
for a period of not less than four (4) months within the twelve (12) 
months herein provided for and that such computation shall be made 
by a disinterested competent person approved by the trustee. Any 
certificate as to net earnings furnished under anv of the provisions 
of this article shall set forth in reasonable detail the gros$ revenues 
and all other income of the company and its subsidiary corporations, 
respectively, and the operating expenses thereof, and shall [state that 
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such operating expenses include all charges and expenditures prop¬ 
erly and ordinarily 1 chargeable thereto, including taxes of every 
kind, rentals, insurance and reasonable and adequate expenditures 
and charges for current maintenance and repairs, but exclude ex¬ 
penditures or charged for depreciation or amortization. 

Section 8. The trustee shall certify and deliver to the company, 
or its order, at any time on demand and upon compliance with clauses 
(6) and (8) of section 4 of this article two, bonds secured by this 
indenture upon the payment in cash to said trustee of the principal 
amount of such bonds and upon delivery to said trustee of a resolu¬ 
tion of the board of directors authorizing the deposit of such money 
and the execution, certification, and delivery bv said trustee 

374 of bonds, hereunder specifying the series and terms thereof, 
provided that if said bonds are of a series already issued, the * 

terms thereof need not be specified but said bonds may be referred to 
by series symbol: such moneys so deposited shall be held by said 
trustee as part of the mortgaged property, and thereafter, so long 
as any such money shall remain on deposit with said trustee, when¬ 
ever the company shall become entitled to the delivery of a bond or 
bonds under any of the provisions of section 3 of this article or of 
section 4 of this article (but excepting the requirements of clauses 
(6) and (8) aforesaid), said trustee shall pay over to the company 
or upon its order, evidenced as aforesaid by a resolution of its board 
of directors, in lieu of each bond to the delivery of which the corn- 
pan}’ may then be so entitled, a sum in money equal to the principal 
amount of such bond or bonds; provided, however, that before the 
trustee pays over any cash hereunder the company shall except as 
to clauses (6) and (8) of section 4 of this article two. make the 
appropriate and respective showings and furnish the appropriate 
and respective certificates and instruments required under the pro¬ 
visions of this article two with respect to the certification and 
delivery of bonds with such variations therein as shall be pertinent 
to the payment of cash. Until withdrawn, such money shall bear 
interest at the current rate paid by the said trustee upon similar 
funds held by it on deposit, and be credited from time to time to the 
account of the company. 

Section 9. Before anv bonds shall be certified and delivered 

375 to the company by the trustee under the provisions of this 
article two, other than section 2 thereof, there must be de¬ 
posited with said trustee a certificate of the company, signed by its 
president or vice president and secretary or assistant secretary, 
stating that the company is not to the knowledge of the signers in 
default in the observance or performance of any of the covenants, 
agreements, or conditions of this indenture, or of any of the under¬ 
lying mortgages hereinabove specifically described, and be credited 
from month to month to the account of the company. 

Article Three 

PARTICULAR COVENANTS OF THE COMPANY 

Section 1 . The company hereby covenants and agrees that, at all 
times, until the purchase, payment, or redemption of all the bonds 
issued hereunder and outstanding, as hereinafter provided, it will 
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keep an office or agency in the said city and county of San jTrancisco, 
State of California, where notices and demands herein provided for 
may be served, and will keep the trustee informed in writing of the 
place of such office or agency, or that it will designate forj such pur¬ 
pose, from time to time, the office of a bank or trust company in the 
said city and county of San Francisco, by a written notice to the 
trustee. 

Section 2. The company covenants and agrees that it will duly 
and punctually pay or cause to be paid to the holder or holders of 
each bond issued hereunder and secured hereby, the principal and 
interest accruing thereon, all in gold coin of the United States of 
America, of or equal to the standard of weight and fineness, at 
3TG the dates and place or places and in the manner mentioned in 
each said bond or in the coupons thereto appertaining or as 
herein provided, according to the true intent and meaning thereof. 

Section 3. All lands, water rights, plants, structures, Itransmis- 
sion lines, appliances, machinery, tools, all stocks, bonds, and other 
securities, all franchises and rights, and all property of every kind, 
real, personal, or mixed, as in the granting clauses herein described 
or embraced, or hereby covenanted to be conveyed or pledged to the 
trustee under this indenture, shall immediately, or immediately upon 
the acquisition thereof by the company, to the extent of such acquisi¬ 
tion and without any further covenant or assignment, become and 
be subject to the lien of this indenture as fully and completely as 
though now owned by the company and specifically described in the 
granting clauses hereof. 

Section 4. The company further covenants and agreed that, at 
any time, when requested by the trustee, it wili make, execute, ac¬ 
knowledge. and deliver to the trustee and cause to be properly re¬ 
corded, such deeds, conveyances, endorsements, transfers, and other 
instruments as shall or may be necessary or proper for mpre fully 
and certainly assuring, vesting in, and confirming to it all tjhe estate 
and property hereby conveyed, endorsed, and transferred, or in¬ 
tended so to be or more fully to effectuate the intention j of these 
presents, or more fully to secure the payment of the principal and 
interest of the bonds issued and to be issued hereunder, and jthe com¬ 
pany shall and will, from time to time, during the existence 
3TT of the trust, make, execute, acknowledge, and deliver all such 
further amendatory, additional, or supplemental instruments 
and conveyances as in the opinion of the trustee or its counsel may 
be necessary or proper to facilitate the execution of said jtrust, or 
to further secure said bonds, all of which amendatory, additional, 
or supplemental instruments and conveyances the company agrees 
to keep properly filed and recorded. 

Section 5. At all times the company will keep in its books a sepa¬ 
rate list of all parcels and articles of tangible property, both real 
and personal, and of all securities owned by the company and of 
all property and securities owned by each and every of its subsidiary 
corporations, if any there be, and upon demand ot the trustee in 
writing it will furnish to the trustee a reasonably complete list 
thereof, specifying in the case of each item as nearly as j may be 
whether it was acquired previously or subsequently to the execu¬ 
tion of this indenture, and, if acquired subsequently thereto, the 
source of the acquisition thereof, and, from time to time, asth|e trustee 
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may request in writing, it will furnish to the trustee a corrected 
list thereof, so as to enable the trustee at all times to identify all 
of the property and interests upon which this indenture is a lien, 
in law or in equity, and everything that should be pledged here¬ 
under and to determine in each case the order of priority of the 
lien created hereby; but the fact that any parcel or piece of prop¬ 
erty or any article shall not be included in such list shall not create 
any presumption that the same is not subject to the lien of this 

378 indenture or operate to prevent the lien hereof from attaching 
thereto or to relieve it from the lien hereof. 

Section 6 . The company covenants and agrees that it will forth¬ 
with cause this indenture *to be recorded wherever any of the prop¬ 
erty presently conveyed hereby is situate, and as new property shall 
be acquired from time to time in places other than those places in 
which the property presently conveyed hereby is situated, will cause 
this indenture or such supplemental indenture as in the opinion 
of the trustee may be necessary, to be there recorded, and will at all 
times cause this indenture to be kept and filed as a mortgage and 
deed of trust of real and personal property, in such manner and 
in all such places and do all other acts that may be required by law 
in order to maintain this indenture as a valid and enforcible lien 
upon all of the property of the company, and to fully protect the 
bondholders and all rights of the trustee. 

Section 7. The company covenants and agrees that it will, from 
time to time, duly pay and discharge all taxes, assessments, and 
governmental charges lawfully imposed upon the property, fran¬ 
chises, and premises hereby mortgaged, or of any subsidiary cor¬ 
poration. or upon any part thereof, or upon the income or profits 
thereof, the lien of which might or could be held prior or superior 
to the lien of this indenture, so that the priority of this indenture 
shall be fully preserved in respect of all such property, provided, 
however, that nothing herein contained shall require the corn- 

379 panv to pay any such tax, assessment, or other charge as long 
as the validity thereof shall in good faith be contested. 

Section 8. The trustee or any one or more of the holders of the 
bonds issued hereunder and outstanding in case default be made by 
the company in the payment of any such taxes, assessments, or other 
charges, so lawfully imposed, at its or their option, and without any 
impairment of, or prejudice to, its or their rights hereunder, may 
pay and discharge the same, and the company shall, and it hereby 
covenants and agrees to repay to said trustee, or to the said holder 
or holders of the bonds, as the case may be, on demand, all amounts 
expended by it or them for such purpose, together with interest 
thereon at the rate of seven (7) per centum per annum, from the 
date of each such payment until repaid, and the amounts so paid, 
with the said interest thereon, shall be and are hereby secured, and 
declared to be a cnarge upon the property which is subject to the 
lien of this indenture prior to the lien securing the bonds issued 
hereunder. 

Section 9. The company further covenants and agrees that it will 
well and truly keep, observe and perform any and all legal, valid, 
and lawrful obligations and regulations now or hereafter imposed 
upon it by contract or prescribed by any Federal or State law, or any 
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ordinance, rule, or regulation of any city or governmental jbody, or 
officer therein having jurisdiction or control thereof, as a condition 
of the continued enjoyment of the rights, privileges, or franchises 
now owned or hereafter acquired by the company, to the end 

380 that so long as the same shall be necessary for the carrying on 
of the business of the company, such contracts, rights, and 

franchises may be maintained and preserved, and may not become 
abandoned, forfeited, or in any manner impaired. 

Section 10. The company covenants and agrees that it'will not 
create, or suffer to be created, or to accrue, any lien or charge, except 
the underlying mortgages on the property of the company, having 
priority to or preference over the lien of this indenture upon the 
mortgaged property or franchises or any part thereof, or upon the 
income thereof, and that it will make adequate provision for the 
satisfaction and discharge of every lawful claim and denhand for 
labor, material, supplies, or other matters which if unpaid might 
by law be given preference over this indenture as a lien dr charge 
upon said mortgaged property or the income thereof. 

Section 11. The trustee or any one or more of the holders of the 
bonds issued hereunder and outstanding, in case default |be made 
by the company in the payment or discharge of any such lien or 
charge upon the said property, or any part thereof, at its or their 
option, and without any impairment of or prejudice to, itsi or their 
rights hereunder, may pay and discharge the same, and the Company 
shall, and it hereby covenants and agrees to, repay to said trustee, 
or to the holder or holders of the said bonds, as the case may be, on 
demand, all amounts expended by it or them for such puiipose. to¬ 
gether with interest thereon at the rate of seven per centum (7%) 
per annum from the date of each such payment until repaid, 
and the amounts so paid, with the said interest thereon, shall 

381 be and are hereby secured, and declared to be a change upon 
the property which is subject to the lien of this indenture 

prior to the lien securing the bonds issued hereunder. 

Section 12. The company shall not and will not suffer or permit 
any default wherefor any lessor may terminate any leas^ of any 
franchises or property made to the company and which mjay be or 
become subject to the lien of this indenture or made to any corpora¬ 
tion a majority of the stock wherein shall be pledged herelunder so 
long as such franchises or property are necessary or useful to the 
company. In case and whenever default shall be made i^i paying 
any sum stipulated to be paid in any such present or future lease the 
trustee without affecting any of its rights hereunder, from time to 
time, in its discretion, may itself pay any sum so in default, and 
the company shall, and hereby covenants and agrees to repay to said 
trustee, on demand, all amounts expended by it for such 'purpose, 
together with interest thereon at the rate of seven per cent! m (7%) 
per annum from the date of such payment until repaid, and the 
amounts so paid with said interest thereon shall be and are hereby 
secured and declared to be a charge upon the property which is sub¬ 
ject to the lien of this indenture prior to the lien securing the bonds 
issued hereunder. 

Section 13. The company covenants and agrees that it will pay or 
cause to be paid the interest on all of the underlying bonds issued 
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and outstanding, and secured by lien upon the property of 

382 the company, as and when such interest shall be payable, and 
when due it will pay the principal of all the said underlying 

bonds; and that it will do or perform or cause to be done or per¬ 
formed all of the things required by the mortgages or deeds of 
trust securing said underlying bonds to be done or performed by 
the mortgagors or makers thereof, respectively, including the sink¬ 
ing fund payments thereof, and that upon the payment or cancella¬ 
tion of any particular issue of said underlying bonds, it will cause 
the mortgage or deed of trust securing the underiving bonds so paid 
or cancelled to be discharged and satisfied of record. 

The company covenants and agrees that it will not. directlv or in- 
directly, extend, procure, or assent to the extension of time for the 
payment of the principal of or interest upon any of the issued and 
outstanding underlying bonds hereinbefore described. 

Section 14. The company covenants and agrees that it will at all 
times, maintain, preserve, and keep the premises and the plants, ap¬ 
paratus, machinery,! transmission lines, fixtures, and appurtenances 
subject to the lien hereof and every part and parcel thereof, and 
as well the like property of each and every of its subsidiary corpo¬ 
rations in good repair, working order, and condition, reasonable 
wear and tear excepted, and will at all times renew and replace the 
same, or cause the same to be renewed and replaced, so that the 
general efficiency of the properties hereby conveyed and the prop¬ 
erties of all of its subsidiary corporations as a whole, shall not be 
impaired and shall at all times be equal to their present stand- 

383 ard: and at all times the company will set apart to use and 
apply for said purposes so much of its net earnings as may be 

reasonably required for such, maintenance and replacement of said 
property subject to the lien hereof. 

Section 15. The company further covenants and agrees that it 
will keep all apparatus, appliances, machinery, tools, and equipment, 
its buildings and all other structures erected or to be erected on the 
mortgaged premises!, and all other property covered by this inden¬ 
ture of a character usually insured by a power company similarly 
situated (and in the same manner and to the same extent), insured 
against loss or damage bv fire, to the reasonable insurance value 
thereof, the loss to be made payable to the trustee, or to the trustee 
of an underlying mortgage when required by the terms thereof, and 
all other insurance which the company shall elect to procure on any 
property covered hereby shall be similarly payable. The company 
agrees to did v and promptly pay the premiums for any such insurance 
and the policies shall be delivered to the trustee if. as, and when the 
trustee shall so request, and the same, and all moneys that shall ac¬ 
crue thereunder, shall be held by the trustee, under and subject to the 
lien of, and as part of the security provided by, this indenture. 
The company further covenants and agrees that it will keep, or cause 
to be kept, all machinery, tools, and equipment, buildings and other 
structures belonging to anv subsidiary corporation, and which are 
usually insured by companies similarly situated, insured against loss 
or damage bv fire to the same extent as hereinabove in this section 

• m/ 

provided. 
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384 In lieu of or in addition to insuring their respective prop¬ 
erties in accordance with the provisions of the precedi 

graph, the company and/or the subsidiary corporations ] 
spectively, at their election, establish, either alone or witty one or 
more other corporations, out of its earnings or their combined 
earnings, as the case may be. or by other joint or several contribu¬ 
tions for such purpose or by other method of intercompany insurance, 
an insurance reserve or fund to be held and used to make good 
losses, or may establish and carry out any other plan or method of 
protection against loss or damage by fire or other accident' against 
which insurance is usually carried by companies operating like prop¬ 
erties. in any such case as may be approved by the board <j>f direc¬ 
tors of the company and bv a person selected by the compjmy and 
acceptable to the trustee. Any such fund may at any time be dis¬ 
continued and all accumulations therein accruing to the cjompany 
or to any subsidiary corporations be used by it, provided that the 
company and the subsidiary corporations, respectively, shall first 
cause its or their property to be insured in accordance with the 
preceding paragraph. Such fund may be established and discon¬ 
tinued in accordance with the terms hereof from time to tiitye at the 
election of the company. Provided that bv the terms of anv such 
insurance reserve or fund, losses, if any, shall be payable in the 
same manner as losses payable under insurance policies carried in 
accordance with the preceding paragraph. 

385 Section 16. The trustee, in case default be madq 
company in maintaining, preserving, or keeping its 

gible property repaired, renewed, or replaced, or in insu 
property in the manner aforesaid, in its discretion, and wittyout any 
impairment of, or prejudice to, its rights hereunder, may ihake all 
proper and needful repairs, renewals, and replacements of ^he said 
property, and effect insurance as provided in section 15 of this arti¬ 
cle. The company shall and hereby covenants and agrees to repay 
to said Trustee, on demand, all amounts expended by it xor such 
purpose or purposes, together with interest thereon at the rate of 
seven per centum (7%) per annum from the date of such payment 
until repaid, and the amounts so paid with said interest thereon shall 
be and are hereby secured and declared to be a charge upon the prop¬ 
erty which is subject to the lien of this indenture prior to |the lien 
securing the bonds issued hereunder. 

Section 17. All insurance moneys received by the trustee under 
any of the provisions of section 15 of this article shall be held by the 
trustee as pledged funds hereunder, and shall be paid out frpm time 
to time upon the order of the company for the purpose of pacing the 
reasonable cost of replacing part or all of the property destroyed or 
damaged or for any of the purposes for which cash may be withdrawn 
under any of the provisions of section 4 of article two hereof. 

All such orders of the company for the withdrawal of insurance 
moneys shall be signed by its secretary or treasurer, and prior 

386 to, or upon, the presentation thereof to the trustee, tne com¬ 
pany shall deliver to the trustee sworn statements of ijts pres¬ 
ident or vice president and of its secretary or treasurer showing that 
such orders are made for one or more of the purposes for wpich in¬ 
surance moneys may be paid out under the provisions of this!section. 


by the 
aid tan- 
its 


ring 
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The trustee, however, shall have the right, but shall not be obliged, 
to require the company to furnish such further evidence in the prem¬ 
ises as the trustee may deem necessary in order to establish the right 
of the company to the payment of such insurance moneys. 

Any insurance money so received by the trustee on account of any 
single loss not exceeding ten thousand dollars ($10,000), may, how¬ 
ever. be forthwith paid over to the company upon its request, at the 
discretion of the trustee, to be used by the company for the purposes 
aforesaid. 

Section IS. The company hereby further covenants and agrees 
subject to the provisions of any underlying mortgages, that it will 
promptly endorse and deliver to the trustee all bonds and all certifi¬ 
cates of shares of the capital stock of other corporations, and all 
other securities now owned by or belonging to the company, or here¬ 
after in any manner acquired by the company during the life or term 
of this indenture excepting from such endorsement or delivery a 
sufficient number only of such certificates of shares of the capital 
stock to qualify directors and excepting also underlying bonds de¬ 
scribed in section 3 of article two hereof: and such bonds, shares of 
capital stock, and other securities so endorsed and delivered 

387 shall be held by said trustee, under and subject to the lien of, 
and as a part of the security provided by this indenture; pro¬ 
vided. however, that this section shall not apply to any bonds, or 
stock, or certificates of stock, or any other securities which are part of 
the earnings or products of the earnings of the company and which 
are not necessary to the ownership or control of property mortgaged 
or affected by this indenture. 

Section 19. The company does hereby covenant and agree that any 
and all bonds which shall be issued, certified, and delivered to the 
company under the terms and provisions of this indenture, or the 
proceeds derived from the sale of such bonds by the company, shall 
and will be used and applied by the company to and for the partic¬ 
ular uses, purposes, and objects for which the same shall, from time 
to time, be certified, as being required by it, in the conduct of its 
business. 

Section 20. For all the purposes of this indenture, the trustee 
shall be entitled to rely upon any certified copy of a resolution cer¬ 
tified by the secretary or assistant secretary of the company with the 
corporate seal of said company affixed thereto, and any such resolu¬ 
tion or resolutions shall be conclusive in favor of the trustee and 
shall be full warrant and authority for, and shall justify any action 
taken bv the trustee thereunder. 

Section 21. The company covenants that it will keep and cause 
to be kept proper books of record and account, in which full, true, and 
correct entries will be made of all dealings or transactions of, or in 
relation to, the plants, properties, business, and affairs of the 

388 company and of its subsidiary corporations, and that it will 
furnish to the trustee, as often as said trustee shall reasonably 

request, statements in reasonable detail, showing the earnings, expen¬ 
ses, and financial condition of the company, such data as to such 
plants, property, and equipment as said trustee shall reasonably 
request, and also if said trustee shall so request such statements in 
relation to its subsidiary corporations. The company further cove- 
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nants that all books, documents, and vouchers, relating to suck plants, 
properties, business, and affairs, and such plants, properties, and 
equipment shall at all times be open to the inspection of such^account- 
ant or other agent as said trustee may from time to time designate. 

The company covenants that on or before the first dav of Mav of 
each year subsequent to 1926, it will file with the trustee aijdits and 
reports made by a competent accountant or accountants, selected by 
the company and approved by the trustee, covering the operations 
of the company for the twelve calendar months ending on the 31st 
day of December next, preceding and showing the earnings and 
expenses of the company for said twelve months 7 period; and in 
such detail as said trustee may reasonably request, the assets, lia¬ 
bilities, and financial condition, of the company on said 31st day of 
December. 

Section 22. The company, in order to prevent any accumulation 
of coupons or claims for interest after maturity thereof, covenants 
and agrees that it will not, directly or indirectly, extend or assent 
to the extension of the time for the payment of any coupon 
3S9 or claim for interest, on any of the bonds secured hereby and 
issued hereunder, and the company will not, directly or in¬ 
directly, be a party to or approve any such arrangement by purchas¬ 
ing or funding said coupons or claims for interest in apy other 
manner. In case the time for payment of any such interest should 
be extended whether or not such extension be with the cqnsent of 
the company, such interest shall not be entitled in case of default 
hereunder to the benefit of the security of this indenture, except 
subject to the prior payment in full of the principal of all bonds 
issued hereunder then outstanding, and of all matured interest on 
bonds, the payment of which has not been so extended. 

Section 23. The company covenants and agrees that it [will not 
issue or permit the issue of any additional bonds (except ponds to 
be pledged hereunder) under any of the underlying mortgages men¬ 
tioned in section 3 of article two of this indenture, but nothing in 
this section, or in any other provision of this indenture contained, 
shall prohibit, prevent, or be construed to prohibit or present, the 
issuance or certification, or delivery by the appropriate trustee of 
anv bonds under or secured bv anv of said underiving mortgages, 
under the conditions and in the manner prescribed by such mort¬ 
gage, for the purpose of effecting the registration of any such bonds, 
or the transfer of any registered bond, or its conversion into an 
unregistered bond, or the issuance in accordance with the provision 
of any of said mortgages of any bond, for the purpose of Replacing 
any outstanding bond that shall have been or shall be niutilated, 
lost, or destroyed. 

390 Section 24. The company covenants and agrees that it will 
not for any reason or purpose go into voluntary or involun¬ 
tary liquidation or suffer proceedings for its dissolution to be com¬ 
menced or prosecuted unless it shall first have redeemed, or caused 
to be extinguished otherwise, all and singular the bonds issiied here¬ 
under in accordance with the provisions of this indenture. 

Section 25. The company covenants and agrees that it iwill not 
suffer or permit any claim of paramount title to be asserted to any 
of the said property or premises, subject to the lien hereof, or, if 
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any paramount title shall be so asserted, will, by legal proceedings 
or otherwise, proceed forthwith to acquire or extinguish such alleged 
paramount title. 

Article Four 


SPECIAL TRUST FUND 

Section 1 . The company covenants that it will establish a special 
trust fund to he computed in the manner and to be used for the 
purposes hereinafter in this article specified. 

Section 2. The cdmpanv covenants that prior to the first dav of 
Mav of each Year. l>eginning with Mav 1. 19*27. it will furnish to the 

• • V v • 

trustee a statement (covering the period beginning January 1, and 
ending the 31st day of December next, preceding the date of the 
filing of such statement) of the president and of the secretary or 
treasurer of the company, based on verifications of the books and 
accounts of the company and of the subsidiary corporations, each 
which verification shall have been made from time to time by 

391 an accountant, showing in such reasonable detail as may be 
satisfactory to the trustee: 

"(a) The aggregate gross earnings of the company, and the sub¬ 
sidiary corporations from the operation of the plants and properties 
of the svsteni (excluding income from bonds, stock, or other securi- 
ties, and all other revenue not obtained from the operation of physi¬ 
cal property and also excluding inter-company accounts), after de¬ 
ducting an amount equal to the cost of the system of electric current 
and/or gas purchased and resold and rentals paid for electric and/or 
gas generating, transmitting, and/or distributing properties leased 
(including leased water and leased water-power property), during 
such period, setting forth such gross earnings for each calendar vear 
separately: provided, however, that the gross earnings of any prop¬ 
erty added to the system during such period shall be included only 
for the time during which such property was a part of the system; 

**(b) All charges made during such period for maintenance, re¬ 
pairs, renewals, or replacements of the plants and properties con¬ 
stituting the system, not including, however, that part of any ex¬ 
penditures for renewals or replacements which is in excess of the 
original cost of the property renewed or replaced: provided, how¬ 
ever. that such actual cash expenditures made upon any property 
added to the system during such period shall be included only for 
the time during which such property was a part of the system; 

392 "(c) The total amount of net bondable expenditures (made 
subsequent to January 1. 1920) to the full amount of such 

expenditures and without regard to earnings, which shall, by reso¬ 
lutions of the board of directors of the company, certified copies 
whereof shall be filed with the trustee, have been appropriated to 
such special trust fund, and for or on account of which no credit 
shall have been taken or cash withdrawn under any provision of 
this indenture and for or on account of which no bonds hereby 
secured have been issued or shall be issued, except as provided in 
section 5 of this article: 

"(d) Expenditures made from said special trust fund for the pur¬ 
chase of bonds secured herein* or of underiving bonds, which bonds 
are held uncanceled bv the trustee in said special trust fund; 
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c ‘(e) Expenditures made from said special trust fund or frpm any 
fund established for the maintenance, repair, renewal, or replace¬ 
ment of properties constituting any part of the system or frpm any 
sinking fund under any underlying mortgage, for the purchase of 
redemption at a price (exclusive of accrued interest) not exceeding 
par, of underlying bonds or bonds hereby secured, any such' bonds 
so purchased or redeemed to have been canceled, and on account of 
which no bonds shall have been issued, credit taken, or cash with¬ 
drawn under any of the provisions of this indenture or of any; under¬ 
lying mortgage; 

393 “(f) Expenditures made from the said special tru$t fund 
or from any other fund established for the maintenance, re¬ 
pair, renewal, or replacement of properties constituting any part of 
the system or from any sinking fund under any underlying mortgage, 
on account of sinking-fund payments made to retire any underlying 
bonds, for or on account of which no bonds shall have been! issued, 
credit taken, or cash withdrawn under any of the provisions j of this 
indenture or of any underlying mortgage; 

“(g) Any unexpended cash balance of payments made |to any 
fund established for the maintenance, repair, renewal, or Replace¬ 
ment of properties constituting any part of the system or to any 
sinking fund under any underlying mortgage; and 

“(h) Any unexpended cash balance of the payments mad^ to the 
said special trvst fund in accordance with the provisions |of this 
article, excluding any payments to the said special trust fund under 
the terms and provisions of any other article of this indenture, 
which may remain in the said special trust fund on the thirty-first 
day of December next preceding the date of the filing bf such 
statements j 

Section 3. The company covenants that on or before the first 
day of May of each year, beginning May 1, 1927. and continuing so 
long as any bonds shall be outstanding hereunder, it will deposit or 
cause to be" deposited in cash with the trustee in the said special trust 
fund the amount, if any. by which (1) an amount equal to 

394 twelve and one half percent (12%%) of the gross ejirnings, 
as set forth in accordance with subparagraph (a) of section 2 

of this article, shall exceed (2) the total of the amounts set forth in 
accordance with subparagraphs (b) to (h), inclusive, of section 2 
of this article. ! 

Section 4. The said special trust fund may be withdrawn from 
time to time on the written orders of the company signet! by its 
president and secretary or treasurer, accompanied by certificates 
signed and sworn to by the president and secretary or treasurer of 
the company, in which it shall be stated that expenditures (showing 
in reasonable detail the purposes thereof) have been madi or are 
by such orders being made for one or more of the fallowing 
purposes: 

“(a) Maintenance, repairs, renewals, and replacements! of the 
plants and properties of the system made subsequent to Japuary 1, 
1926, not including that part "of any expenditure for renewals and 
replacements which is in excess of the original cost of the property 
renewed or replaced, provided, however, that such expenditures 
have not previously been made the basis for the withdrawal of cash 

51146—34 - 13 
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under this article, and have not previously been used in calculating 
the amounts to be paid to the said special trust fund as provided 
by this article; 

v “(b) Reimbursement of the company for net bondable expendi¬ 
tures made subsequent to January 1, 1926. except that cash may be 
withdrawn for the full amount of such expenditures and 

395 without regard to earnings, provided, however, that such ex¬ 
penditures have not previously been made the basis for the 

issuance of bonds or the withdrawal of cash under any of the pro¬ 
visions of this indenture, and provided that before the trustee shall 
pay over any such funds there shall be deposited with it the docu¬ 
ments required by clause (2) of section 4 of article two hereof; 

“(c) The purchase from time to time of bonds issued hereunder, 
at not exceeding par (exclusive of accrued interest), which shall 
be delivered to the trustee to hold the same uncanceled as part of 
such fund: 

“(d) The purchase or redemption, at not exceeding par (exclusive 
of accrued interest) of bonds issued hereunder, on account of which 
no bonds shall have been issued, credit taken, or cash withdrawn 
under any provision of this indenture, such bonds so purchased or 
redeemed to be canceled bv the trustee and delivered to the secretarv 

•/ V 

of treasurer of the company or upon his order; 

“(e) The purchase or the redemption of underlyi^r bonds, at not 
exceeding par (exclusive of accrued interest), on account of which 
no bonds shall have been issued, credit taken or cash withdrawn 
under any provisions of this indenture, bonds so purchased or 
redeemed to be canceled; 

“(f) Payments made to retire or to provide for the retirement 
of underlying bonds under the sinking fund provisions of the un¬ 
derlying mortgages under which such bonds were issued (not 

396 including any part of any such payment exceeding par of the 
bonds retired or intended so to be. and not including anv 

accrued interest on such bonds) on account of which no bonds shall 
have been issued, credit taken, or cash withdrawn under any pro¬ 
vision of this indenture; or 

“(<r) Pavments made to anv fund established for the maintenance, 
repair, renewal, and replacement of properties, constituting any 
part of the system under any underlying mortgage.'* 

In case any coal property, oil property, or natural gas property 
shall hereafter be constituted a part of the system, there shall also 
be established a fund appropriate, in the judgment of the company, 
evidenced to the trustee by a certified copy of a resolution of said 
board, and in the judgment of an engineer, to provide for the deple¬ 
tion of said properties. Such fund may be withdrawn for any of 
the purposes specified in subparagraphs (b) to (f) inclusive, of 
this section. 

Such written orders, accompanied by such certificates, shall be 
full protection to the trustee for any action taken by it in accordance 
herewith. 

Section 5. "Whenever the aggregate of the amounts set forth in 
accordance with subparagraphs (b) to (h), inclusive, of section 2 
of this article, shall exceed twelve and one half percent (121^%) 
of the gross earnings set forth in accordance with subparagraph 
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I 

(a) of said section 2. the company may use any net bond able ex¬ 
penditures set forth in accordance with said subparagraph 

397 (c) and represented by such excess, as the basis for the issuance 
of bonds under the provisions of article two hereof or as 

the basis for the withdrawal of cash under the provisions of article 
two hereof, and may also use bonds purchased, redeemed, pr retired, 
as set forth in accordance with said subparagraphs (d), (e). or (f), 
as the case may be. by means of expenditures set forth as provided 
in said respective subparagraphs (which expenditures are included 
in the excess hereinbefore mentioned), as the basis for the issuance 
of bonds or withdrawal of cash under the provisions of Article two 
hereof. 

Section 6 . The company may from time to time sell any or all 
bonds issued hereunder at any time held as part of the said special 
trust fund, and the proceeds of each such sale shall be held and ap¬ 
plied as part of the said fund in accordance with the provisions of 
this article; provided that such fund shall not be increased or dimin¬ 
ished through any sale of bonds at a price greater or lestj than the 
cost thereof. The company, at the time of any such salp effecting 
any such loss, shall deposit with the trustee as part of the) said spe¬ 
cial 1 trust fund an amount equal to such loss. The trusteej shall not 
receive on account of the said special trust fund, or permit jmy funds 
held therein to be applied to the purchase of any bonds jto an ex¬ 
tent in excess of the then market price of such bonds or in excess 
of the principal amount thereof not including accrue^ interest 
thereon. In the event of the purchase or redemption of bonds by 
means of any cash held in said special trust fund the company 

398 shall supply to the trustee funds sufficient wherewith to pay 
all accrued interest on such bonds and premiumj thereon, 

if any. 

Any interest which mav accrue on cash balances or beclome pav- 

%j I JL v 

able on bonds held uncanceled in the said special trust fund and any 
profit resulting from the sale of bonds shall not become part of the 
said special trust fund in any calculation required by this article, 
but shall be paid to the company from time to time on thp written 
order or orders of its treasurer. 

All bonds deposited with and held by the trustee underj the pro¬ 
visions of this article shall, pending sale or other disposition thereof 
pursuant to the terms of this article, be in all respects held under 
the powers and provisions in and by article seven hereof provided 
in respect of pledged securities. 

Section 7. Nothing in this article four contained shall be con¬ 
strued to relieve the company from the obligations assumed by it 
under section 14 of article three of this indenture. I 

Article Five 

REDEMPTION OF BONDS 

Section 1 . Bonds of series A shall be subject to redemption in 
the manner and upon the notice specified in section 23 of article one 
of this indenture. Bonds of any other series may be made subject 
to redemption by the company by such method, after such notice, 
and upon such other terms as shall at the time of the creation of 
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any such series be specified in the bonds of such series and/or in a 
supplemental indenture executed pursuant to the provisions 
hereof. 

399 Whenever the company shall determine to exercise its right 
to redeem any bonds issued hereunder and by their terms sub¬ 
ject to redemption, it shall file with the trustee a certified copy of 
a resolution of the board of directors of the company authorizing 
such redemption. 

The sworn certificate of any officer of the company as to the giving 
of proper notice of redemption shall be full and complete authority 
to the trustee for anv action to be taken bv the trustee in reliance 
thereon. 

Section 2. If the amount necessary to redeem any bonds called 
for redemption as aforesaid shall have been deposited with the 
trustee for the accoiint of such bonds on or before the date speci¬ 
fied for such redemption and the notice provided for in respect of 
the redemption of such bonds shall have been duly given, the com¬ 
pany and the trustee shall be privileged to consider such bonds re¬ 
deemed from the holder or holders thereof and interest on such bonds 
shall cease on the date specified for such redemption, and all coupons 
pertaining to such bonds and maturing after said date shall there¬ 
upon become and be null and void, and thereafter such bonds shall 
not be entitled to any benefit of or from this indenture, but shall be 
entitled solely to payment out of said money held for their redemp¬ 
tion by the trustee. The trustees shall not be required to give notice 
of any call for redemption unless the amount necessary to redeem 
the bonds called shall have been deposited with the trustee as 

400 aforesaid. The amount so deposited with the trustee shall be 
held by it as a special deposit for the account of said bonds, 

without any liability to pay or account for interest received thereon, 
and may be paid out by it upon delivery to it of said bonds for can¬ 
celation or all or any portion thereof may from time to time in the 
discretion of the trustee be deposited with any paying agent acting 
hereunder, to be held as a special fund for the account of said bonds 
or any of them and be paid out upon delivery to, and cancelation by, 
such paying agent of such bond or bonds. All bonds so canceled 
shall be delivered to the trustee. Any such deposit made hereunder 
by the trustee with such paying agent shall be a complete release and 
acquittance of the trustee from all liability for or by reason of any 
bond or bonds, for the account of which such deposit is so made. 
Neither the trustee nor any paying agent shall be accountable for in¬ 
terest on moneys deposited under any of the provisions of this 
article. 

In case any question shall arise as to whether proper and sufficient 
action shall have been taken for the redemption of bonds, such ques¬ 
tion shall be decided by the trustee and the decision of the trustee 
shall be final and binding upon all parties in interest. 

All bonds redeemed shall be canceled and shall be delivered to or 
upon the order of the treasurer of the company. 

Section 3. On deposit with the trustee of the amount necessary 
so to redeem all of the bonds outstanding hereunder, to be held by it 
as a special deposit for the account of said bonds, and on delivery 
to the trustee of (1) proof satisfactory to the trustee that 

401 notice of redemption of said bonds on a specified redemption 
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date has been published, as aforesaid, or (2) proof satisfactory 
to the trustee that arrangements have been made insuring to the satis¬ 
faction of the trustee that such notice will be so published, or (3) 
a written instrument executed by the company, under its corporate 
seal, and expressed to be irrevocable, authorizing the trustee to give 


such notice for and on behalf of the company, and in ant’ case on 
payment to the trustee of all costs, charges, and expenses, then the 
trustee shall satisfy and discharge this indenture. The trustee shall 


apply the moneys so deposited with it to the payment at thej redemp¬ 
tion price aforesaid of the bonds so called for redemption, but shall 
in no event be liable beyond the amount so deposited with it. The 
company shall be entitled to such interest on the moneys so deposited 
with the trustee as the trustee may agree with the comparjv to pay 
thereon. 

Article Six 


SALES. EXCHANGES, AND RELEASES OF PROPERTY 


Section 1 . Whenever the company shall have sold or exchanged 
or contracted to sell or exchange any part or parts of the property 
hereby mortgaged and pledged (including any sale of any part or 
parts of such property to any municipality) the trustee upon and in 
accordance with a written request of the company, signed by its 
president or a vice president and its secretary or an assistant secre¬ 
tary, under its corporate seal, may execute a release j of such 
property, or if such property shall be in the possession or con- 

402 trol of the trustee hereunder, or of the trustee of arjy under¬ 
lying mortgage, may surrender or consent to the surrender 

of such property; provided, however, that: 

(1) The company is not known to the trustee to be in default 
hereunder. 

(2) In case of property sold, the proceeds from the sal? thereof 
shall, on or before delivery of the release of such property, be de¬ 
posited with the trustee, provided that if any property so sold shall 
be covered by any mortgage or other instrument, the lien ^>f which 
thereon shall be prior to that of this indenture, the proceeds from 
the sale of such property may be deposited with the mortgagee 
or trustee under such prior mortgage or other instrument, to be 
held and applied in accordance with the provisions thereof, the 
company hereby agreeing and directing that upon the satisfaction 
or release of such prior mortgage or other instrument, any Such pro¬ 
ceeds from the sale of the released property remaining in | the pos¬ 
session or control of such mortgagee or trustee, shall be forthwith 
paid to and deposited with the trustee to be held and applied in 
accordance with the provisions of this section 1. 

The cash proceeds of the sale of any released property deposited 
with the trustee under any of the provisions of this section, shall be 
held by said trustee as part of the mortgaged property and shall be 
paid out from time to time upon checks, orders, or drafts drawn 
by the company either for the purpose of paying the actual and 
reasonable cash cost of replacing part or all of the [property 

403 released, or for any of the purposes for which cash may be 
withdrawn as set forth in subparagraphs (b) to (f) inclusive, 

of section 4 of article four, but shall not constitute a credit to or any 
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part of the special trust fund provided for in said article four. All 
such checks, orders, and drafts of the company for the payment of 
such cash shall be signed by the company, by its president, or a vice 
president, and by its secretary or an assistant secretary, and prior 
to the presentation thereof to the trustee, the company shall deliver 
to said trustee sworn statements of its president or vice president, 
and secretarv or assistant secretary, showing that such check, order, 
or draft is drawn for one or more of the purposes for which cash 
may be paid out under the provisions of this section 1. and the 
trustee shall be fully protected in paying any and all checks, orders, 
or drafts mentioned in such sworn statement. The trustee, however, 
shall have the right, but shall not be obliged, to require the company 
to furnish such further evidence in the premises as said trustee may 
deem necessarv in order to establish the right of the companv to the 
payment of any such checks, orders, or drafts. 

(3) In case the proceeds from the sale of any property shall 
consist wholly or partly of bonds, stocks, or other securities, such 
securities shall forthwith be subjected to the lien of this indenture 
and shall be deemed pledged securities within the meaning of article 

seven, and shall forthwith be deposited with the trustee sub- 
404 ject to the provisions of said article, or with the trustee of 

such underlying mortgages as. in the opinion of counsel satis¬ 
factory’ to the trustee, mav be requisite. 

(4) In the case of property exchanged, the property acquired by 
the company in exchange therefor shall forthwith be and become 
subject to the lien of this indenture. Upon request of the trustee, 
however, the company shall transfer the same to said trustee, and 
in such manner as the trustee or its counsel may specify or require. 

(5) Every request of the company for the release of mortgaged 
property under the provisions of this section 1 shall be accompanied 
by (a) a certified copy of a resolution of the board of directors of 
the company, (b) sworn statements of one or more persons (not to 
exceed three) appointed by the company and approved by the trus¬ 
tee. showing the terms of the sale or exchange of the property to 
be released, and also showing that in the opinion of said board of 
directors and the persons so appointed, respectively, (A) the pro¬ 
ceeds realized or to be realized from the sale of the property to be 
released represent the full value thereof or that the value of the 


property received in exchange therefor is at least equal to that of 
the property to be released; and (B) such sale or exchange is ad¬ 
visable from the standpoint of the company, the trustee and the 
holders of the bonds hereby secured, and that the retention of the 
property is no longer desirable in the conduct of the business of the 
company, and (c) an opinion of counsel (who may be of counsel for 
the company) selected by the company and approved by the trus¬ 
tee. to the effect that any obligations included in the con- 
405 sideration for such release are, in his or their opinion, valid 
obligations sufficiently assigned to the trustee and that any 
purchase money mortgage securing the same is sufficient to afford a 
lien upon the property to be released, of equal dignity with the 
previously existing lien of this indenture thereon, and that any deeds 
or other instruments of conveyance, assignment, or transfer covering 
any property included in the consideration for such release, are 
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sufficient to subject the same to the lien of this indenture, ifree from 
any liens prior thereto, except such mortgage liens having priority 
to this indenture as may have existed on the released property, which 
mortgage liens, if any. shall be specified by counsel, and except taxes 
for the then current year; or an opinion of such counsel to the effect 
that no instruments of conveyance, assignment, or transfer are neces¬ 
sary to vest in the company the consideration received for such re¬ 
lease, or to subject the same to the lien of this indenture so as to 
give such lien equal dignity with the lien of this indenture upon the 
released property. 

(6) Every request of the company for the release of pledged 
securities under the provisions of this section 1 shall be accompanied 
bv a certified copv of a resolution of the board of directors of the 
company and a certificate signed by one or more persons Appointed 
by the company and approved by the trustee showing the iterms of 
the sale or exchange of the pledged securities to be released, and also 
showing that, in the opinion of said board of directors and the per¬ 
son or persons so appointed (a) the release of the pledged 

406 securities mentioned in said resolution and certificate will not, 
in anywise or in any manner, prejudice or impair file value 

of the security of the holders of bonds hereby secured, and that it is 
no longer necessary or advisable, from the standpoint of the com¬ 
pany, the trustee, and the holders of the bonds hereby secured, that 
such pledged securities be retained as part of the property of the 
company, or as part of the security for the bonds hereby secured, 
and (b) the proceeds realized or to be realized from the sale of the 
pledged securities to be released represent the full value thereof. 

(7) The trustee may in its discretion and at the expense of the 
company require additional evidence in respect of any of the state¬ 
ments or matters in any of the foregoing subparagraphs of this 
section 1 mentioned and in any resolution or certificate which may be 
delivered to it pursuant to the provisions of any such subparagraphs. 
The trustee, however, shall be fully protected in acting upoh any re¬ 
quest, certificate, copy of resolution, or sworn statement hereinabove 
referred to. 

(8) This article shall not be construed to authorize the release 
of the mortgaged property as an entirety or substantially as an 
entirety. 

So long as the first and refunding mortgage of the company shall 
be outstanding, the trustee may from time to time execute releases 
in respect of physical property subject to the lien of said mortgage 
and of this indenture subordinate thereto, upon exhibit to tlje trustee 
of release of the same property executed by the trustee under 

407 the said first ad refunding mortgage, or in its discretion may 
require compliance with the provisions of this section in re¬ 
spect of the release of such property. 

So long as the first and refunding mortgage of the company shall 
be outstanding, every release and surrender by the trustee thereunder 
of any pledged securities of the company at the time pledged there¬ 
under shall be binding and conclusive upon the trustee hereuhder, and 
no purchaser from the company or any other person claiming any 
interest therein by, through, or under the company shall be require!! 
to seek or obtain any release or surrender from the trustee hereunder 
of any such pledged securities of the company. 
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The proceeds of any one release received by the trustee under the 
provisions of this section, not exceeding ten thousand dollars 
($10,000). may be forthwith paid over to the treasurer of the com¬ 
pany. to be used for the purposes specified in this section and in 
due time, not exceeding ninety (90) days, accounted for to the 
trustee. 

Section 2. In case any part or parts of the mortgaged property or 

any interest therein shall be taken under anv condemnation or emi- 

«/ 

nent domain proceedings, the net proceeds realized by the company 
therefrom shall be treated in the same manner as though realized 
from a voluntary sale of such property under the provisions hereof. 

Section 3. In favor of every purchaser from the company and of 
every person claiming any interest therein by. through or under the 
company, every release of property from the lien of this inden- 

408 ture by the trustee under the provisions of this article six 
shall be valid, and no such purchaser or person need inquire 

as to the power or authority of the trustee to give any such release 
or see to the application of the purchase money. 

Section 4. In case the mortgaged premises shall be in the posses¬ 
sion of a receiver lawfully appointed, the powers in and by this arti¬ 
cle six conferred upon the company may be exercised by such receiver, 
with the approval of the trustee and if the trustee shall be in posses¬ 
sion of the mortgaged premises under any provision of this inden¬ 
ture, then all the powers of this article six conferred upon the 
company may be exercised by the trustee in its discretion, notwith¬ 
standing that in either case the company may, at the time of said 
release, be in default hereunder. 

Section 5. The company and its subsidiary corporations may from 
time to time sell, free from the lien hereof, such lamps, gas, and 
electrical apparatus and appliances, and other merchandise and 
supplies as are commonly dealt in by companies operating like prop¬ 
erties, such sale or sales being in the usual course of trade with the 
customers of the company. 

Section 6 . At any time when there be no default hereunder the 
company, and its subsidiary corporations, anything in this indenture 
to the contrarv notwithstanding, mav, without any release by the 
trustee, sell, exchange, or otherwise dispose of, free from lien, any 
materials or other movable property, including machinery, which 
may have become worn out, unserviceable, disused, or undesir- 

409 able for use by the company in the conduct of its business, 
provided, however, that upon or before doing so the company 

shall renew the same or substitute therefor other property suitable 
to its business, and such renewed or substituted property shall be 
subject to the lien hereof. 

Section 7. The company may, at any time, free from the lien of 
this indenture and without the necessity of any release or consent by 
the trustee, surrender any franchise or permit held by the company 
or assent to or arrange for any modification or alteration of any of 
the terms thereof, whenever in the judgment of its board of directors 
it shall be advisable so to do. 

The company may also, free from the lien of this indenture and 
without the necessity of any release or consent by the trustee, sell, 
assign, release, or surrender any land or lands held by it for right- 
of-way purposes, or any easement, franchise, or privilege held by it 
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i 

for such purposes or similar purposes, whenever, in the judgment of 
the board of directors of the company, it shall be advisable! so to do. 

The company may also, free from the lien of this indenture and 
without the necessity of anv release or consent bv the trustee, execute, 

V •/ | • • 

amend, modify, extend, or rescind any and all leases or -contracts 
to which the company is now or may hereafter be a party,jprovided 
only that such leases or contracts, or amendments, modifications, ex¬ 
tensions or rescissions thereof, shall not diminish the lie|n of this 
indenture upon the mortgaged property, or any part thereof. 

410 Section 8. The company, at any time when it be not in 
default hereunder, from time to time, without impairing the 

lien or security afforded by these presents, may make such changes in 
the location of the shops, levees, works, dams, reservoirs, aqueducts, 
canals, ditches, flumes, mains, pipes, conduits, power houies, trans¬ 
former houses, stations, towers, poles, and all other buildings and 
structures dredges, rock crushers, engines, boilers, car^, motors, 
dynamos, converters, transformers, pumps, and all other njiachinery, 
apparatus appliances, implements, tools, equipment, and other mov¬ 
able property, held subject to the lien hereof, and such ^Iterations 
and changes thereof, as the board of directors of the company may 
deem expedient. 

Article Seven j 

CONTROL OF SECURITIES PLEDGED OR DEPOSITED 

Section 1 . The trustee may, but it shall not be oblige^ to, cause 
all shares of stock and all bonds or other securities at! any time 
pledged or deposited with it hereunder, to be transferred into its 
name as trustee, or subject to the approval of the company, into 
the name of the nominee or nominees of such trustee; and [shall hold 
the same subject to all the terms and conditions of this indenture. 

All certificates of corporate stock pledged hereunder shall be 
assigned to the trustee by writing indorsed thereon in suitable form 
either in blank or showing that the assignment is ina(|le to such 
trustee in trust for the purpose expressed in this :indenture. 

411 Section 2. So long as the company shall not be jin default 
hereunder, to the knowledge of the trustee, the company shall 

be entitled, from time to time, to collect for its own use, all cash 
dividends which mav be declared on anv stock which shall at the 
time be pledged hereunder, and all sums which may become due and 
payable for interest upon any bonds or other securities ydiich shall 
at the time be pledged hereunder, or which may accrue! upon any 
moneys deposited with the trustee, hereunder; and the trustee, upon 
the written request of the company, signed by its president or a vice 
president and its secretary or an assistant secretary, shall from time 
to time deliver to the company suitable assignments and I orders for 
the payment to it, or to its secretary or other officer or agent desig¬ 
nated in such request, of any dividends which, from tiifre to time, 
may be declared or become payable on such stock, and sljiall deliver 
to it, or to its secretary or other officer or agent so designated, the 
interest coupons pertaining to any coupon bonds, as the same be¬ 
come due and payable, and suitable assignments and orders for the 
payment of interest upon any other bonds and securities; and the 
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trustee upon written request of the company, signed as aforesaid, 
shall, from time to time, pay over to the company, or to its secretary 
or other officer or agent designated in such request, any and all sums 
which may be received or collected by the trustee for dividends 
upon any stock, or as interest upon any bonds or other securities, and 
any and all sums which may accrue as interest on any moneys 

412 deposited with the trustee. The company shall not be en¬ 
titled to receive or retain any cash dividends paid otherwise 

than out of the surplus net earnings or net income of the corpora¬ 
tion paying said dividends, or any sums paid in case of liquidation 
or dissolution of any such corporation. 

The trustee may conclusively assume, unless and until given written 
notice to the contrary by the holders of at least ten per centum (10%) 
in amount of the bonds then outstanding, that all cash dividends are 
paid out of surplus, net income, or net earnings of the corporation 
paying the same. 

Section 3. So long as the company is not in default hereunder, to 
the knowledge of the trustee, the company shall have the right to 
vote, from time to time, all shares of stock pledged or deposited with 
the trustee hereunder for all purposes not contrary to the provisions 
of this indenture or inconsistent herewith, with the same force and 
effect as though such shares of stock were not subject to the lien 
hereof and, from time to time, upon the written demand of the 
company, signed by its president or a vice president and its secre¬ 
tary or an assistant secretary, the trustee shall execute and deliver, 
or cause to be executed and delivered, to the company, or to its nomi¬ 
nees, suitable powers of attorney or j^roxies to vote upon any such 
shares of stock as shall at the time be registered in the name of the 
trustee, or its nominees. 

The trustee shall be fully protected in the giving of any proxy 
or proxies or powers of attorney to the company, pursuant to 

413 the foregoing provisions and shall not be responsible for any 
abuse of any power conferred by any such instrument. 

Section 4. The trustee may do whatever may be necessary for the 
purpose of maintaining, preserving, renewing, or extending the cor¬ 
porate existence of any company whose stock is pledged hereunder, 
and for such purpose may, from time to time, sell, assign, transfer, 
and deliver so many shares of the stock of any such company as may 
be necessary to qualify persons to act as directors thereof or in any 
other official relation to any such company. The trustee may like¬ 
wise, in its discretion, protect the properties affected by any of the 
stocks, bonds, or other securities that may, from time to time, be 

E ledged hereunder, by instituting or joining in judicial proceedings, 
y the purchase at judicial sale of property so affected, by joining 
in any reorganization of such property or of the companies owning 
the same, or in any i other manner that the trustee may deem expe¬ 
dient. Whenever the company, while not in default hereunder, to the 
knowledge of the trustee, shall in writing so request, which request 
shall be signed by the president or a vice president of the company 
and its secretary or an assistant secretary and shall state that the 
company has no shares of stock available for that purpose under its 
control other than shares pledged under this indenture the trustee 
shall transfer or cause to be transferred to persons designated by the 


GUY T. HELVERING VS. THE CALIFORNIA OREGON POWE^ CO. 201 


company, a sufficient number of shares then held by the tnistee here¬ 
under to qualify such persons to act as directors or injanv other 
414 official relation to any company whose stock is pledged here¬ 
under; provided that, in every such case, the trustee shall 
make such arrangements as it shall deem proper or necessary for the 
protection of the trusts hereby created in respect of the shares of 
stock so transferred. 

Section 5. The trustee shall hold any underlying bonds at any 
time delivered to it under the provisions hereof, in trust, as addi¬ 
tional securitv hereunder. Such underlving bonds so held bv such 
trustee may be stamped substantially as follows: “ Not negotiable; 
but held in trust for the purposes expressed in the general and re¬ 
funding mortgage between the California Oregon Power Company 
and Mercantile Trust Company of California, as trustee, dated Feb¬ 
ruary 1, 1926T 

The underlving bonds so held bv the trustee hereunder shall be 
subject to redemption or purchase through the operation of the sink¬ 
ing fund provisions of any underlying mortgage. At the written 
request of the company, signed by its president or a vice president 
and its secretary or an assistant secretary, such trustee shajll deliver 
to the trustee of any underlving mortgage anv underlving bbnds held 
by it hereunder as may be directed in the said notice, provided the 
company shall simultaneously deposit or cause to be deposited with 
the trustee hereunder an amount in cash at least equal, as the case 
may be, to (1) the redemption price of the underlying bonds so 
delivered, if delivered for redemption; (2) the purchase price (which 
shall in no event be less than ninety per centum (90^) of the 


415 principal amount thereof) at which the underlying bonds so 
delivered are being purchased through operation of the sink¬ 
ing fund of an underlving mortgage as mav be evidenced by a certifi- 
cate of the trustee of the underlving mortgage to whom such under- 
lying bonds are delivered; or (3) the principal amount of such 
underlying bonds so delivered if such delivery ipso facto constitutes 
a satisfaction either in whole or in part of the provisions of the 
sinking fund acquiring the same without redemption or jpurchase 
for cash. The moneys so received by such trustee upon sucl^ delivery 
of underlying bonds shall be held as a part of the special tifust fund 
provided in article four hereof and applied as therein provided. 
The company shall forthwith deliver or cause to be delivered to such 
trustee hereunder a certificate in form satisfactorv to it executed bv 

& V 

the trustee of the underlying mortgage to whom such underlying 
bonds are so delivered certifying that such underlying bojnds have 
been acquired by operation of the sinking fund provision^ of such 
underlying mortgage and are to be or have been purchased, redeemed, 
and cancelled or are held alive in such sinking fund. 

Section 6. Whenever all the underlying bonds of a particular issue 
shall have been delivered to the trustee or whenever th^ trustee 
under the mortgage securing such underlying bonds shall certify 
to the trustee hereunder that all the bonds of such issue nt>t so de¬ 
livered have been retired and cancelled, or that a sum in cash suffi¬ 
cient to pay and retire the same has been deposited with the trustee 
under the mortgage securing such underlying bonds for said 

416 purpose (which certificate shall be in form satisfactory to the 
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trustee) then, upon the written order of the company, signed by 
its president or a vice president and its secretary or an assistant 
secretary, the trustee shall cancel or cause to be cancelled all such 
underlying bonds then held by it and shall deliver the same to the 
trustee"of the underlying mortgage. 

Whenever all the underlying bonds of any issue shall have been 
retired and cancelled, or whenever the trustee under the mortgage 
securing the same shall so certify, the company shall promptly pro¬ 
cure the mortgage securing the same to be cancelled and released 
and discharged of record, unless it shall be precluded from so doing 
by the provisions of some other underlying mortgage, and, within 
ninety days after the release of any such mortgage, shall furnish to 
the trustee evidence to its satisfaction of such discharge. 

Section T. Whenever all the property of any subsidiary corpora¬ 
tion. all or any part of the stock, bonds, or other securities or obliga¬ 
tions of which are deposited and pledged hereunder, shall have been 
conveyed to the company and subjected to the lien of this inden¬ 
ture. or have been conveyed to another subsidiary corporation, the 
trustee, in its discretion, and upon receiving the opinion of counsel 
satisfactory to it (who may be counsel for the company), to the 
elfect that the security of the bonds issued hereunder and the rights 
of the trustee will not be impaired thereby, may cancel or cause 
to be cancelled all or any of such bonds or other securities or obli- 
gations so deposited and pledged, issued by or held against 

417 such corporation; provided, that in no such case shall any 
bonds secured by any underlying mortgage be cancelled un¬ 
less, simultaneously therewith, all the bonds issued and outstanding 
under such underlying mortgage shall likewise be cancelled, and 
the mortgage itself shall be cancelled, released, and discharged of 
record. 

Moreover, whenever all of the corporeal properties of any corpo¬ 
ration, all or any part of the capital stock of which shall be owned 
by the company, shall have been conveyed and transferred to the 
company and subjected to the lien of this indenture, or whenever 
any such corporation shall own and possess no corporeal property, 
then and in either of said events the company, as a stockholder of 
such corporation, shall have the right in its discretion in conjunction 
with the other stockholders, if any, of such corporation to bring 
about, in the manner provided by law, the dissolution of such cor¬ 
poration and the distribution of its remaining assets among its 
stockholders in accordance with their respective rights and interests. 

Section 8. Whenever the company shall deliver to the trustee a 
copy of a resolution or resolutions of its board of directors, certified 
by its secretary or an assistant secretary, under its corporate seal, 
requesting the trustee to deliver to the trustee of an underlying 
mortgage the stocks and/or bonds of any subsidiary corporation, to¬ 
gether with an opinion of counsel (who may be counsel for the 
company) satisfactory to the trustee, stating that, in the opinion 
of such counsel, the trustee of such underlying mortgage has a prior 
claim for the deposit and pledge of the stocks and/or bonds 

418 specified in the said resolution or resolutions, the trustee shall, 
upon the written order of the company, signed by its presi¬ 
dent or a vice president and its secretary or an assistant secretary, 
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deliver such stocks and/or bonds to the trustee of such underlying 
mortgage; provided that the trustee shall receive from the trustee 
of such underlying mortgage a written undertaking to! redeliver 
such stocks and/or bonds to the trustee hereunder upon the cancella¬ 
tion, release, and discharge of the said underlying mortgage, pro¬ 
vided such bonds so to be redelivered shall not themselves have 
been cancelled and discharged. 

Section 9. Neither the trustee hereunder, nor the trustee under 
anv other mortgage or deed of trust under which anv! collateral 
pledge bonds may be deposited as herein provided, shajll require 
the payment of either the principal of or interest on anyj collateral 
pledge bonds, unless and until a default or other event shall happen 
wherebv the right shall arise to enforce bv foreclosure or'Otherwise 
the lien securing said bonds or the provisions of this indenture or 
of the bonds secured hereby; but in such event all collateral pledge 
bonds, and all interest thereon, maturing on or subsequent to the 
date of such default shall be payable, and payment thereof may 
be demanded and enforced while such default continues!, and the 
trustee may take such action as may be necessary or desirable in the 
premises. 

Section 10. The company covenants that it will not caitse, suffer, 
or permit any of the subsidiary corporations (1) io borrow 

419 money or to become indebted or incur any liability what¬ 
soever, otherwise than current indebtedness for l^bor, ma¬ 
terials. and supplies, including in current indebtedness bank loans 
made to pay for labor, materials, and supplies, except to the com¬ 
pany or to another subsidiary corporation, and that the current 
indebtedness, including bank loans of each subsidiary corporation, 
shall not at any time exceed an amount equal to the va'ue of its 
current assets plus its material and merchandise accounts payable 
incurred within the preceding thirty days, and that the bjmk loans 
of each subsidiary corporation at any time outstanding shall not 
exceed an amount equal to the value of its current assets, or (2) 
to sell, convey, mortgage, encumber, or otherwise dispose of any 
of its assets or properties, except to or for the security of the com¬ 
pany. or another subsidiary corporation; provided that such sale 
or conveyance will not. in the opinion of counsel, impair in any way 
the value of the security hereunder: or (3) to create or :.ssue any 
additional shares of stock unless effective provision be simultane¬ 
ously made that the certificates for such additional stock shall be 
when issued forthwith pledged hereunder and deposited with the 
trustee hereunder or with the trustee under an underlying rjiortgage, 
or in cases proper under the terms hereof, with the trustee undei 
an instrument securing collateral pledge bonds, as that term is de¬ 
fined and used in this indenture, duly endorsed in blank for transfer: 
provided, however, that, upon any increase of its capital stock, any 

subsidiary corporation mav issue to holders of anv of its stock 

420 not pledged hereunder or under any such underlying or other 
mortgage, such shares of said capital stock as said holders may 

purchase under or by virtue of any preemptive right thereto. 

Section 11. The trustee shall from time to time permit the re¬ 
newal or extension of any interest-bearing securities at the time 
deposited with it hereunder and may permit the same to be^r either 
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a higher or a lower rate of interest, and shall also permit the re¬ 
newal or extension of any mortgage or other instrument under 
which any interest-bearing securities at the time deposited with 
the trustee hereunder shall have been issued. 

Article Eight 

CONSOLIDATIONS, MERGERS, OR SALE OF ALL PROPERTY 

Section 1 . Nothing contained in this indenture or in any of the 
bonds issued hereunder shall prevent any consolidation or merger 
of the company with another corporation, or any conveyance, as¬ 
signment. and transfer of all the property hereby conveyed, assigned, 
and transferred, as an entirety, to any corporation lawfully entitled 
to acquire the same; provided, however, that such consolidation, 
merger, or conveyance, assignment, and transfer shall not impair 
the lien or security of this indenture, or any of the rights or powers 
of the trustee, or of the holders of anv of the bonds issued here- 
under; and provided further, that upon such consolidation, merger, 
or conveyance, assignment, and transfer, the due and punctual pay¬ 
ment of the principal and interest of all the bonds issued 

421 hereunder and then outstanding, according to their tenor and 
effect, and according to the terms and provisions hereof, and 

the due and punctual performance and observance of all the cove¬ 
nants and agreements herein contained, on the part of the company 
to be kept and performed, shall be assumed by the corporation 
formed by such consolidation or into which the company shall be 
merged, or by the corporation to which such conveyance, assignment, 
and transfer shall have been made, as the case may be. 

Article Nine 

remedies in case of default 

Section 1 . If one or more of the following events (hereinafter 
called the “events of default ”) shall happen, that is to say, if— 

(a) Default shall be made in the due and punctual payment of 
anv interest on anv bond hereby secured, when and as the same shall 
become payable, and such default shall have continued for the pe¬ 
riod of sixty days, or default shall be made in the payment of the 
principal of any such bond; or 

(b) Default shall be made in the due observance or performance of 
any other covenant or condition herein required to be kept or per¬ 
formed by the company, its successors or assigns, and such default 
shall continue for a period of sixty (60) days after written notice 
thereof to the company, from the trustee or from the holders of 
twenty percent (20%) or more in amount of the face value of the 

bonds hereby secured and then outstanding; or 

422 (c) Default shall be made in the payment of the interest 
on any of the underlying bonds on the property of the com¬ 
pany hereinbefore mentioned, and by reason of such default any 
right of action or entry shall have arisen under the mortgage or 
deed of trust securing such underlying bonds; or 
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(d) The company shall fail, on the maturity of any of tl^e under¬ 
lying bonds on the property of the company, to pay the jsame on 
demand, or to cause the same to be delivered to the trustee!for can¬ 
cellation by the trustee of the indenture securing such bonjds; or 

(e) An order, or decree, or judgment shall be made forj the ap¬ 
pointment of a receiver of the company, or any of the properties 
subject to the lien hereof, or of the property of any such dompany, 
or dissolving the company or adjudging it a bankrupt, dnd such 
order, decree, or judgment shall not be superseded, and the enforce¬ 
ment thereof sta}*ed within thirty days after becoming operative; 

Then, and in each and every such event, the trustee may either 
personally or by its agents or attorneys, and upon the writteh request 
of the holders of twenty percent (20%) in principal amouitit of the 
bonds issued and outstanding hereunder, and upon being indemnified 
as hereinafter provided, shall (unless proceedings for the foreclosure 
of this indenture and the appointment of a receiver as hereinafter 
provided are instituted) in its discretion forthwith enter into and 
upon all or any part of the property and premises hereby con- 

423 veyed or intended so to be, and each and every part thereof, 
and may exclude the company and its agents and servants, and 

all other persons or corporations, wholly therefrom, and, having and 
holding the same, may use, operate, manage, and control sajid prop¬ 
erty and premises and conduct the business of the compaijy either 
personally or by superintendents, managers, receivers, ageilts, serv¬ 
ants. or attornevs. to the best advantage of the holders of the bonds 
hereby secured, to the fullest extent authorized by law. Upon every 
such entry the said trustee may from time to time, at the expense of 
the trust estate, either by purchase, repair, or construction, hiaintain 
and restore the property and premises erected or provided fpr use in 
connection with said premises, and of which it shall become possessed 
as aforesaid, and likewise may, from time to time, at the expense of 
the trust estate, make all such necessary or proper repairs, renewals, 
replacements, alterations, additions, betterments, and improvements 
thereto and thereon as to it may seem judicious, and may injure and 
keep insured such of said property as may be insurable against de¬ 
struction or injury by or through any peril by fire or other cause. 
The said trustee, in case of such entry, shall have the right to man¬ 
age the property franchises and premises and to carry on the business 
and to exercise all the rights and powers of the company, ^ither in 
the name of the company or otherwise, as the trustee shill deem 
best, and shall be entitled *to collect and receive all tolls, eariiings, in¬ 
come, rents, issues, and profits of the mortgaged property, 

424 franchises, and premises and every part thereof, and shall 
apply the proceeds as follows: 

First. To payment of all the expenses of operating said property 
and premises, and conducting the business thereof, and of all repairs, 
maintenance, renewals, replacements, alterations, addition^, better¬ 
ments, and improvements, and all payments which may be made for 
insurance, and any taxes or prior or other proper charges ipon the 
said property, franchises, or premises, or any part thereof, a£ well as 
just and reasonable compensation for services of the trustee and for 
the services of all counsel, agents, and employees by it properly 
engaged and employed. 
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Second. In case the principal of the bonds hereby secured shall 
not have become due. to the payment of the interest in default in the 
order of the maturity of the installments of such interest, with 
interest thereon at the rate per annum borne by the bonds as to 
which such interest shall be in default, such payments to be made 
ratably to the persons entitled thereto without any discrimination or 
preference. 

Third. In case the principal of the bonds hereby secured shall 
have become due by declaration as hereinafter provided,, or other¬ 
wise, first to the payment of the accrued interest, with interest on 
the overdue installments of principal and interest thereof at the 
rate per annum borike by the bonds as to which such interest shall 
be in default, in the order of the maturity of the installments; and 
next, if any surplus remains, towards the payment of the principal 
of all bonds hereby secured, such payments in every instance 

425 to be made ratably to the persons entitled thereto without any 
discrimination or preference. 

Fourth. If any surplus shall remain it shall be paid to the 
company. 

Section 2. Upon the payment in full of whatever may be due for 
the principal and interest, and payable for other purposes, the prop¬ 
erty, franchises, ami premises shall be returned to the company, its 
successors or assigns,'or to whomsoever may then be lawfully entitled 
thereto. 

Section 3. If, upon the happening of any of the events of default 
hereinbefore specified, and at any time during the continuance of 
such default there shall be any existing judgment against the com¬ 
pany unsatisfied by bond on appeal, or in case in any judicial pro¬ 
ceeding by any party or parties other than the trustee, a receiver 
shall be appointed for the company, or a judgment or order entered 
for the sequestration of its property, the trustee shall be entitled 
forthwith to exercise the right of entry herein conferred without 
awaiting said prescribed default period, and also any and all other 
rights and powers herein conferred and provided to be exercised by 
the trustee upon the occurrence and continuance of default as herein 
provided; and. as a matter of right, shall thereupon be entitled to 
the appointment of a receiver of the property and premises hereby 
mortgaged and pledged, and of the tolls, earnings, income, rents, 
issues, and profits thereof, with such powers as the court making 
such appointment shall confer, and the company does hereby irre¬ 
vocably consent to such appointment. 

426 Section 4. Upon the happening of any of the events of de¬ 
fault hereinbefore specified, the trustee may. and upon the 

written request of the holders of twenty percent (20%) in principal 
amount of the bonds hereby secured then outstanding, and upon 
being indemnified as hereinafter provided, shall by notice in writing 
delivered or mailed to the company, declare the principal of all bonds 
secured hereby then outstanding if not already due. to be due and 
payable immediately, and upon any such declaration, the said prin¬ 
cipal shall become and be immediately due and payable, anything in 
this indenture or in such bonds contained to the contrary"notwith¬ 
standing. This provision is, however, subject to the condition that 
if at any time after the principal of said bonds shall have been so 
declared due and payable, all arrears of interest upon such bonds, 
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with interest on overdue installments of principal and interest at 
the rate per annum borne by the bonds as to which said interest shall 
be in default, the principal of all bonds secured hereby vfhich have 
by their terms matured (excluding maturity by acceleration), and all 
expenses of the trustee and all other sums due and payable by the 
company hereunder shall either be paid by the company, or be col¬ 
lected out of the mortgaged property, franchises, and premises before 
any sale thereof shall have been made, then and in every such case 
the holders of a majority in principal amount of the bonds hereby 
secured then outstanding, by written notice to the company and to 
the trustee, may waive such default and its consequences, and 

427 obtain from the trustee a recission of such declaration of the 
maturity of the principal, and thereupon and thenceforward 

all bonds secured hereby, and their respective coupons, shall mature 
according to their terms, unless, by reason of some subsequent de¬ 
fault, a new declaration of maturity thereof shall be made as afore¬ 
said by the trustee. No such waiver shall extend to or laffect any 
subsequent default or impair any right consequent thereon. 

Section 5. Upon the happening of any of the events bf default 
hereinbefore specified the trustee upon being indemnified las herein¬ 
after provided, with or without entry, (a) may either personally 
or bv its agents or attornevs sell to the highest and best Ibidder, in 
one lot and as an entirety, or in parcels, all and singular! the mort¬ 
gaged property and premises, rights, franchises, and interest, and 
any shares of stock or bonds of other corporations deposited and 
pledged hereunder, and all right, title and interest, claijn and de¬ 
mand, therein and thereto, and right of redemption thereof, which 
sale shall be at public auction in the city and county of Ban Fran¬ 
cisco, State of California, or at such other place, and at such time 
and upon such terms as the trustee may in its discretion fix and 
briefly specify in the notice or notices of sale to be giveq as herein 
provided or as may be required by law; or (b) may proceed to 
protect and enforce its rights and the rights of bondholders under 
this indenture by a suit or suits in equity or at law. either for the 
specific performance of any covenant or agreement contained herein, 
or in aid of the execution of any power herein granted, or 

428 for the foreclosure of this indenture for any defahlt, or for 
the collection of interest or of principal and interest, or both, 

or for the enforcement of any other appropriate legal oif equitable 
remedy, as the trustee shall deem most effectual in support of any 
of its rights or duties hereunder. 

Section 6. Upon the written request of the holders of twenty 
percent (20^) in principal amount of the bonds hereby secured 
then outstanding, in case one or more of the events of default shall 

i 

happen, it shall be the duty of the trustee upon being indemnified 
as hereinafter provided to take all steps needful for the]protection 
and enforcement of its rights and the rights of the holders of the 
bonds, and to exercise the power of entry or of sale herein conferred, 
or both, or to take appropriate judicial proceedings by action, suit, 
or otherwise, as the trustee, being advised by counsel, ihall deem 
most expedient in the interest of the holders of the bonds!: but. any¬ 
thing in this indenture to the contrary notwithstanding, the holders 
of a majority in principal amount of the bonds then outstanding, 

51146—34-14 
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from time to time, shall have the right to direct and control any and 
all such judicial proceedings upon the part of the trustee and the 
method, time, place, and manner of any sale of the premises and 
property subject to this indenture or any part or parts thereof; 
provided that nothing herein contained shall be deemed to prevent 
any bondholder on the maturity thereof from proceeding to collect 
the amount due on his bond according to the terms thereof if the 
same has not been theretofore paid. 

429 Section 7. Upon filing a bill in equity, or upon any 
other commencement of judicial proceedings by the trustee to 

enforce any right under this indenture, the trustee shall be entitled to 
exercise the right of entry herein conferred, and also any and all 
rights and powers herein conferred and provided to be exercised 
by the trustee upon the occurrence and continuance of default as 
hereinbefore provided, and. as a matter of right, the trustee shall be 
entitled to the appointment of a receiver of the property and prem¬ 
ises hereby mortgaged and pledged, and of the tolls, earnings, reve¬ 
nue, rents, issues, and profits, and other income thereof, with such 
powers as the court making such appointment may confer, which may 
comprise any or all of the powers which the trustee is authorized to 
exercise by the provisions of section 1 of this article in case of 
entry upon the mortgaged premises; but, notwithstanding the ap¬ 
pointment of such or: of any receiver, the trustee shall be entitled 
as pledgee to continue to retain possession and control of any stocks, 
bonds, cash, and other property pledged or to be pledged with the 
trustee hereunder and to receive all dividends, interest, and other 
sums payable thereon. 

Section 8. No remedy herein conferred upon or reserved to the 
trustee or to the holders of bonds herebv secured is intended to be 
exclusive of any other remedy herein provided, but shall be cumu¬ 
lative. and shall be in addition to every other remedy given here- 
under, or now or hereafter existing at law or in equity or by statute; 
and every power and remedy given by this indenture to the 

430 trustee or to the bondholders may be exercised from time to 
time and as often as may be deemed expedient by the trustee 

and bondholders, respectively. No delay or omission of the trustee 
or of any holder of bonds hereby secured to exercise any right or 
power arising from any default shall impair any such right or 
power or shall be construed to be a waiver of any such default or an 
acquiescence therein. 

Section 9. In case the trustee shall have proceeded to enforce any 
right under this indenture by entry, foreclosure, or otherwise, and 
such proceedings shall have been discontinued or abandoned because 
of waiver, or for any other reason, or shall have been determined 
adversely to the trustee, then, and in every such case the company 
and the trustee shall severally and respectively be restored to their 
former position and rights hereunder, in respect to the mortgaged 
property, franchises and premises, and all rights, remedies, and 
powers of the trustee shall continue as though no such proceedings 
had been taken. 

Section 10. In the event of any sale under and by virtue of the 
power of sale herein contained, or by virtue of judicial proceedings, 
or of any judgment or decree of foreclosure and sale, the whole of 
the property and premises hereby mortgaged shall be sold in one 
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parcel and as an entirety, including all the rights, titles, estates, 
•franchises, equipment, contracts, shares of stock and bonjds of other 
corporations, and other real and personal property of every name 
and nature, unless such sale as an entirety be, in thje judgment 

431 of the trustee impracticable or inexpedient, or bp otherwise 
directed by any court of competent jurisdiction, or unless the 

holders of a majority in principal amount of the bondsl hereby se¬ 
cured then outstanding shall in writing request the trustee to cause 
said property, franchises and premises to be sold in iparcels, in 
which case the sale shall be made in such parcels as may be specified 
by the trustee or in such request or order or decree of court, and 
this provision shall bind the parties hereto, and each and every of 
the holders of the bonds and coupons hereby secured, or intended 
so to be. 

Section 11. Notice of any such sale under the power of jsale herein 
conferred shall state the time when and the place where the same is 
to be made, and shall contain a brief general description of the 
property to be sold and shall be published once in eac^i week for 
four (4) successive weeks prior to such sale in a newspaper pub¬ 
lished in the city and county of San Francisco, State of California, 
and in the city of Chicago, State of Illinois, and such notice shall 
also comply with any requirements of statute or rule dr order of 
court applicable in the premises. Notice of the sale sh^ll also be 
given by mail to the company addressed to it in the city and county 
of San Francisco, California, at least twenty (20) da\[s prior to 
such sale. The trustee may adjourn any such sale, orj cause the 
same to be adjourned, from time to time, by announcement at the 
time and place appointed for such sale or for such adjdurned sale 
or sales; and, without further notice or publication, such 

432 sale may be made at the time and place to whicli the same 
shall be so adjourned. 

Section 12. Upon the completion of any sale or sale^ made by 
the trustee hereunder, the trustee shall execute and deliver to the 
accepted purchaser or purchasers, a good and sufficient deed or deeds 
of conveyance, sale and transfer of the property, franchises and 
premises sold, or shall execute and deliver, in conjunction with the 
deed or deeds of the court officer conducting such sale; a proper 
release of such property, franchises and premises. The trustee and 
its successor or successors are hereby appointed the true and lawful 
attorney or attorneys irrevocable of the company, in its!name and 
stead, to make all necessary deeds of conveyance, sale and transfer 
of such property, franchises and premises, and of any ' equity of 
redemption or of right of possession thereof and for that purpose 
said trustee may execute all necessary acts of conveyance, assign¬ 
ment and transfer, and may substitute one or more persons or cor¬ 
porations with like power, the company hereby ratifying and con¬ 
firming all that its said attorney or attorneys, or such substitute or 
substitutes, shall lawfully do by virtue hereof. Nevertheless, the 
company shall, if so requested by the trustee, ratify and cohfirm such 
sale by executing and delivering to the trustee or to such purchaser 
or purchasers all proper deeds, conveyances and releases as may be 
designated in such request. 

Section 13. Any such sale or sales, made under oi[ by virtue 

433 of this indenture, either under the power of attorney hereby 
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granted and conferred, or under and by virtue of judicial pro¬ 
ceedings, shall absolutely divest all right, title, interest, estate, 
claim and demand whatsoever, both at law and in equity, of the 
company, of, in and to the property, franchises and premises sold, 
and shall be a perpetual bar, both at law and in equity, against the 
company, its successors and assigns, and against any and all persons 
claiming, or to claim the property, franchises and premises sold, or 
any part thereof, from, through, or under the company, its successors 
or assigns, and none of them shall have any right of redemption 
from any such sale. And in the event of a sale under the power of 
sale herein granted, the execution of a deed or deeds therefor under 
the trusts of this indenture, the recitals therein of default, notice 
to the company of such default, requests or demands of the bond¬ 
holders. and the giving and publication of all notices of sale and 
the proceedings of such sale, shall be conclusive proof of such de¬ 
fault. notice to the company of default, requests or demands of the 
bondholders and the giving and publication of all notices of sale 
and the regularity of the proceedings at such sale and any such 
deed or deeds with such recitals therein shall be effectual and con¬ 
clusive against the company, its successors and assigns, and all other 
persons, as to the matters and things so recited. 

Section 14. In case of sale of the mortgaged property, franchises 
and premises, or any part thereof, either by the trustee or pur¬ 
suant to judicial decree, the purchaser, for the purpose of 

434 making settlement or payment for the property, franchises 
and premises purchased, shall be entitled to use and apply 

towards the payment of the purchase price, and to be credited with 
any bonds issued hereunder and any matured and unpaid coupons 
(subject to the provisions of section 21 of this article) to the extent 
of the value of, or the amount which would be payable upon, such 
bonds, coupons, and interest upon a distribution among the bond¬ 
holders of the net proceeds of such sale, after making the deductions 
allowable under the terms hereof for the costs and expenses of the 
sale and otherwise. But such bonds, coupons, and interest so applied 
in payment by the purchaser shall be deemed to be paid to the 
extent so applied. 

Section 15. At any such sale the trustee or any bondholders or 
their agents, may bid for and purchase such property, franchises and 
premises, and may make payment therefor as aforesaid, and, upon 
compliance with the terms of sale, may hold, retain and dispose of 
such property, franchises and premises without further accounta- 
bilitv. 

Section 10. In case of such sale of the mortgaged property, fran¬ 
chises and premises by power of sale hereunder or judicial proceed¬ 
ings. the principal sum of the bonds hereby secured, if not previ¬ 
ously due. shall become immediately due and payable. 

Section IT. The receipt of the trustee or of the court officer con¬ 
ducting such sale shall be a sufficient discharge for the purchase 
money to a purchaser of the property, franchises and prem- 

435 ises. or any part- thereof, sold as aforesaid; and no such pur¬ 
chaser. or his representatives, grantees, or assigns, after pav¬ 
ing such purchase money and receiving such receipt, shall be bound 
to see to the application of such purchase money, upon or for any 
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trust or purpose of this indenture, or be answerable in ary manner 
whatsoever for any loss, misapplication or nonapplicatibn of any 
such purchase money, or any part thereof. 

Section 18. In case of any sale of the mortgaged property, fran¬ 
chises and premises, whether under the power of sale hereof granted, 
or pursuant to judicial proceedings, the purchase money, proceeds 
and avails, together with any other sums which may then be held 
by the trustee or be payable to it under any of the provisions of this 
indenture or otherwise, as part of the trust estate shall be applied 
as follows: 

First. To the payment of the costs, expenses, fees, and other 
charges of such sale, and a reasonable compensation to tl|ie trustee, 
its agents, and attorneys, and to the payment of all expanses and 
liabilities incurred and advanced and disbursements made by the 
trustee, under and pursuant to the provisions hereof, and t(> the pay¬ 
ment of all taxes, assessments or liens prior to the liei} of these 
presents, except liens subject to which such sale shall been 

made. 

Second. Any surplus then remaining, to the payment of ithe whole 
amount due and unpaid for principal and interest of the bonds 
hereby secured, with interest on the overdue installments pf princi¬ 
pal and interest at the rate per annum borne by the bonds 

436 representing such principal; and, in case such proceeds shall 
be insufficient to pay in full the whole amount sc- due and 

unpaid upon the said bonds, then to the payment of such principal 
and interest, ratably, according to the aggregate of such principal 
and the accrued and unpaid interest, without preference or priority 
of principal over interest, or of interest over principal, |>r of any 
installment of interest over any other installment of interest. 

Third, Any surplus then remaining to the company, its successors 
or assigns, or to whomsoever mav be lawfully entitled to deceive the 
same. 

Section 19. The company for itself and all persons and corpora¬ 
tions hereafter claiming through or under it, or who m<iy at any 
time hereafter become holders of liens junior to the lie|n of this 
indenture, hereby expressly waives and releases all right td have the 
properties and rights comprised in the mortgaged property mar¬ 
shaled upon any foreclosure or other enforcement hereof.! 

Section 20. The company covenants that (1) in case default shall 
be made in the payment of any interest on any of the bonds secured 
herebv at anv time outstanding, and such default shall have con- 
tinued for a period of sixty (60) days or (2) in case default shall 
have been made in the payment of the principal of any sijich bonds 
when the same shall become payable, whether upon the maturity 
of said bonds or upon declaration as authorized by this indenture, 
or upon a sale as provided in this article, or otherwise, then 

437 upon demand of the trustee the company will p^iy to the 
trustee for the benefit of the holders of the bonds and coupons 

secured herebv and then outstanding, the whole amount which then 

%/ V.- / 

shall have become due and payable on all such bonds anql coupons 
then outstanding, for interest or principal, or both, as the case may 
be, with interest upon the overdue principal and installments of 
interest at the rate per annum borne by said bonds respectively; 
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and in case the company shall fail to pay the same forthwith upon 
such demand, the trustee in its own name and as trustee of an express 
trust, shall he entitled to sue and recover judgment for the whole 
amount so due and unpaid. 

Said trustee shall be entitled to recover judgment as aforesaid, 
either before or after or during the pendency of any proceedings 
for the enforcement of the lien of this indenture; anil the right of 
said trustee to recover such judgment shall not be affected by any 
entry or sale hereunder, or by the exercise of any other right, power, 
or remedy for the enforcement of the provisions of this indenture 
or the foreclosure of the lien thereof: and in case of a sale of the 
mortgaged or pledged property, and the application of the proceeds 
of sale to the payment of the debt hereby secured, the trustee in its 
own name and as trustee of an express trust, shall be entitled to 
enforce payment of and to receive all amounts then remaining due 
and unpaid upon any and all of the bonds then outstanding, for 
the benefit of the holders thereof, and shall be entitled to sue and 


recover judgment for any portion of the debt remaining un- 
438 paid, with interest. No recovery of any such judgment by 
the trustee and no levy of any execution under any such judg¬ 
ment upon property subject to this indenture, or upon any other 
propertv, shall in anv manner or to any extent affect the lien of this 
indenture upon the property, or any part of the property, subject to 
this indenture, or any lien, rights, powers, or remedies of the hold¬ 
ers of the bonds, but such lien, rights, powers, and remedies of the 
trustee and of the bondholders shall continue unimpaired as before. 


Notwithstanding the foregoing provisions of this section, the 
powers hereby granted to the trustee are strictly subject to the limi¬ 
tation that. if. bv the commencement of any action at law to recover 
judgment for any amount due and unpaid upon said bonds or here¬ 
under or by the exercise of any other remedy prior to or concurrently 
with proceedings to enforce the lien of this indenture upon the mort¬ 
gaged property, the lien of this indenture or the security hereby 
provided for would, despite the foregoing provisions of this section, 
be surrendered, waived, or lost, then the trustee shall have no power 
to commence such action at law or to exercise such prior or concur¬ 


rent remedy; but, in case any statute or rule now in force providing 
in terms or effect that the commencement of an action to recover a 


debt secured bv mortgage shall be deemed a waiver of anv security 

«/ i i.. %j 

therefor or prohibiting the exercise of any other remedy prior to 
or concurrently with proceedings to enforce the lien of a mortgage 
upon the premises mortgaged, or any statute or rule which 
439 now impairs or suspends the virtue of the foregoing provisions 
of this section and of which the company can take advantage 
despite such provision shall hereafter be repealed or cease to be in 
force, such statute or rule shall not be deemed to have become or to 
be a part of the contract contained in this indenture. 

Any moneys collected b} 7 the trustee under this section shall be 
applied by said trustee, first to the payment of expenses, disburse¬ 
ments and compensation of the trustee, its agents, servants, and 
attorneys, and, second, towards payment of the amounts then due and 
unpaid upon the bonds and interest in respect of which such moneys 
shall have been collected, ratably and without any preference or 
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priority of any kind (except as provided in section 21 of tnis article), 
according to the amounts due and payable upon such bonqs for prin¬ 
cipal and interest, with interest upon the overdue principal and in¬ 
stallments of interest at the rate per annum borne by said bonds, 
respectively, to the date fixed by the trustee for the distribution of 
such moneys, upon presentation of the several bonds and coupons and 
the stamping: thereon of such payment, if partly paid, and upon 
surrender thereof, if fully paid. 

Section 21. Neither (a) any coupon belonging to any! bond, nor 
any claim for interest on anv bond, which shall have been extended 
in contravention of the provisions of section 22 of article three hereof, 
nor (b) any coupon belonging to any bond nor any claim ifor interest 
on any bond, which in anv wav at or after maturity shall have 
440 been transferred or pledged separate and apart frorii the bond 
to which it relates, unless accompanied by such bond, shall be 
entitled, in case of the happening of an event of default, to any 
benefit of or from this indenture, except after the prior payment- in 
full of the principal of all the bonds and of all coupons and interest 
obligations not so extended, transferred, or pledged. 

Section 22. The company will not at any time insist upon or plead, 
or in any manner whatever claim, or take the benefit or advantage of, 
anv stav or extension law. now or at anv time hereafter in force: nor 

•/ V s fc. / 

will it claim, take, or insist upon any benefit or advantage from any 
law, nor or hereafter in force, providing for the valuation or ap¬ 


praisement of tiie property, or any part of the property, j subject to 
this indenture, prior to any sale or sales thereof to be made pursuant 
to any provisions herein contained, or to the decree, judgment or 
order of any court of competent jurisdiction; nor after any such sale 
or sales will it claim or exercise any right under any statujte enacted 
by or under the authority of the United States or by any Stkte or Ter¬ 
ritory or otherwise to redeem the property so sold or any pj|rt therof; 
and it hereby expressly waives all benefit and advantage of any and 
all such law or laws and it covenants that it will not hinder, delay, or 
impede the execution of any power herein granted and delegated to 
the trustee, but that it will suffer and permit the execution of every 
such power as though no such law or laws had been made or enacted. 

In case any law such as is hereinabove in this section men- 
441 tinned or referred to, now or hereafter in force, of [which the 
company might take advantage despite the provisions of this 
section, shall hereafter be repealed or cease to be in force! such law 
shall not be deemed to have become or constitute any part df the con¬ 


tract herein contained. 

Section 23. No holder of any bond or coupon hereby secured shall 
have the right to institute any suit, action or proceeding !at law or 
in equity in respect to this indenture, or for the execution of any 
trust or power hereof, or for the appointment of a receiver, or for 
any other remedy under or upon this indenture, unless sujch holder 
shall previously have given to the trustee written notice of any exist¬ 
ing default and of the continuance thereof as hereinbefore provided; 
nor unless, also, the holders of twenty per cent (20%) in principal 
amount of the bonds herebv secured then outstanding shall have made 
written request upon the trustee and shall have afforded to it rea¬ 
sonable opportunity either to proceed itself to exercise the powers 
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hereinbefore granted, or to institute such action, suit, or proceedings 
in its own name, nor unless also such holder or holders shall have 
offered to the trustee reasonable security and indemnity against the 
costs, expenses, and liabilities to be incurred in or by reason of such 
action, suit, or proceeding, and the trustee shall have refused or neg¬ 
lected to comply with such request within a reasonable time there¬ 
after: provided, that nothing herein contained shall be deemed to 
prevent any bondholder on the maturity thereof from proceed- 

442 ing to collect the amount due on his bond according to the 
terms thereof if the same has not been theretofore paid. 

Section 24. Such notification, request, and offer of indem¬ 
nity are hereby declared, in every such case, except where there be 
collusion, fraud, gross negligence, or willful neglect, at the option 
of the trustee, to be conditions precedent to the execution of the 
powers and trusts of this indenture and to any action or cause of 
action for foreclosure or for the appointment of a receiver, or for 
any other remedy hei-eunder; it being understood and intended that 
no one or more holders of bonds or coupons shall have any right in 
any manner whatever to affect, disturb, or prejudice the lien of this 
indenture bv his or their action, or to enforce any right hereunder, 
except in the manner herein provided, and that all proceedings here¬ 
under shall be instituted and maintained in the manner herein pro¬ 
vided and for the equal benefit of all holders of such outstanding 
bonds and coupons. 

The trustee may in its discretion (but without obligation so to do), 
provided it shall deem such action necessary or advisable for the 
proper protection of the bondholders or of the security hereof, exer¬ 
cise. without request or indemnity from the holder of anv bond 
issued hereunder, any power or right vested in it by any of the 
provisions of this indenture, and may proceed by suit or otherwise 
to enforce the same as it may deem proper. 

443 Article Ten 

CONCERNING THE BONDHOLDERS 

Section 1 . Any demand, request, notice, waiver, consent, or other 
instrument required or permitted by this indenture to be signed 
and executed bv bondholders mav be in anv number of concurrent 
writings of the same tenor and may be signed or executed by such 
bondholders in person or by agent appointed in writing. Proof 
of the execution of any such demand, request, notice, waiver, con¬ 
sent, or of the writing appointing any such agent, or other instru¬ 
ment. and of the ownership by any person of bonds transferable 
by delivery or of coupons, shall be sufficient for any purpose of this 
indenture, and shall be conclusive in favor of the trustee or of the 
company with regard to due action taken by them, or either of them, 
under such instrument, if such proof be made in the following 
manner: 

(a) The fact and date of the execution by any person of any such 
demand, request, notice, waiver, consent, or other instrument or 
writing may be proved by the certificate of any notary public or 
other officer in any jurisdiction, who, by the laws"thereof, has power 
to take acknowledgments of deeds to be recorded within said juris- 
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diction, that the person signing such request or other instrument 
acknowledged to him the execution thereof, or by an affidavit of a 
witness to such execution. 

(b) The fact of the holding by any bondholder of coupon 
444 bonds transferable by delivery or of coupons, and tfie amounts, 
series, and numbers of such bonds and coupons, and the date 
of his holding the same, may be proved by a certificate executed 
by any trust company, bank, banker, or other depositary (wherever 
situated), if such certificate shall be deemed by the trustee to be 
satisfactory, showing that at the date therein mentioned such bond¬ 
holder had on deposit with such depositary the bonds or coupons 
described in such certificate. For all purposes of this indenture and 
of any proceeding for the enforcement thereof such person shall be 
deemed to continue the holder of such bonds or coupon^ until the 
trustee shall have received notice in writing to the contrary. The 
ownership of registered bonds shall be proved by the registry of 
such bonds. 

Article Eleven 


SUPPLEMENTAL INDENTURES 


Section 1 . The company and the trustee may, from time to time, 
and at anv time, if bv them deemed necessary or advisable, enter into 
such indentures or agreements supplemental hereto as shall not be 
inconsistent with the terms and provisions hereof or in conflict with 
the rights of holders of bonds theretofore issued hereunder (which 
supplemental indentures or agreements shall thereafter fprm a part 
hereof) for one or more of the following purposes: 

(a) To correct the description of any property hereby conveyed 
or pledged or intended so to be, or to assign, convey, mortgage, 

pledge, transfer, and set over unto the trustee, subject to such 
445 liens or other encumbrances as shall be therein Specifically 
described, additional property or properties of the company 
for the equal and proportionate benefit and security of the holders 
of all bonds at any time issued and outstanding under this j indenture. 

(b) To provide the terms and conditions of the bonjds of any 
particular series. 

(c) To provide the terms and conditions of the exchange of bonds 
of one series for bonds of another or other series, or as ito the ex¬ 
change of bonds of one denomination for bonds of another denomi¬ 
nation, of the same series. 

(d) To provide that the principal of the bonds of any j particular 
series may be converted at tne option of the holders into the capital 
stock of the company, and the terms and conditions of such 
conversion. 

(e) To evidence any increase in the authorized bonded indebted¬ 
ness of the company and the corresponding increase in the limit 
upon the aggregate principal amount of bonds which may be certi¬ 
fied and delivered and be entitled to the security of this indenture. 

(f) To evidence the succession of another corporation to the com¬ 
pany, or successive successors, and the assumption by such successor 
corporation of the covenants and obligations of the company under 
this indenture. 
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(g) To change the designation of the bonds issued hereunder to 
44 First-mortgage gold bonds ”, in the manner and upon the condi¬ 
tions provided herein. 

440 (h) For any other purpose not inconsistent with the terms 

of this indenture, or for the purpose of curing any ambiguity 
or defective provision contained herein or in any supplemental 
indenture. 

Section 2. The terms and conditions contained in any supple¬ 
mental indenture or agreement as to any provision authorized to be 
contained therein under paragraphs (b), (c). (d), (f), and (g) of 
the foregoing section shall, if deemed necessarv or advisable bv the 

u ~ / %■ m * 

trustee, be set forth in reasonable and customary manner in the 
bonds of the particular series to which such supplemental inden¬ 
ture or agreement shall apply. 

In case of the execution and delivery of any supplemental in¬ 
denture or agreement, express reference may be made thereto in 

the text of the bonds of anv series issued thereafter, if deemed neces- 

%/ • 

sarv or advisable bv the trustee. 

%■ 

Article Twelve 

CONCERNING TIIE TRUSTEE 

The trustee accepts the trusts created in this indenture, but upon 
and only upon the terms, covenants, and conditions hereof, includ¬ 
ing the following, all of which shall bind the company and the 
holders of bonds and coupons issued hereunder: 

Section 1 . The trustee shall be entitled to a reasonable compen¬ 
sation for all services rendered bv it in the execution of the trusts 
hereby created, which compensation, and all reasonable expenses, 
costs, and charges, necessarilv incurred and actuallv disbursed 
447 by it hereunder shall be secured by these presents and be a 
first lien, prior to any other lien, hereunder, and the com¬ 
pany covenants and agrees to pay the same on demand. 

Section 2. The trustee may perform its powers and duties by 
or through and may select and employ in and about the execution 
of the trust, agents, accountants, appraisers, attorneys, and other 
employees whose reasonable compensation shall be deemed part of 
the expenses of the trustee. The trustee shall not be answerable 
for the default or misconduct of anv agent, servant, or attornev ap- 
pointed by it in pursuance hereof, if such agent, servant, or attorney 
shall have been selected with reasonable care, nor for anvthing what- 
soever in connection with the trusts hereby created except the 
trustee shall be responsible for its own wilful misconduct or gross 
negligence. 

Section 3. The trustee shall not be required to make any payments 
provided herein to be made by it, unless the money with which such 
payments are to be made shall have first been paid over to it by the 
company, or by a bondholder or bondholders. 

Section 4. The trustee shall not be personallv liable for any debts 
contracted or obligations incurred by it or for nonfulfillment of 
contracts, or for damages for injuries to persons or property, or 
for damages for the death of any person, or for salaries, during 
any period wherein the trustee shall manage or be in possession of 
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the property hereby conveyed, assigned, and transferred, as 
aforesaid. 

44S Section 5. All recitals, statements, and representations of 
fact herein and in the said bonds issued hereunder contained 
are made for and on behalf of the company, and the trusted assumes 
no responsibility as to the correctness of any such recital, statement, 
or representation, or as to the validity of this indenture, or {lie bonds 


issued hereunder, or as to the amount or extent of the 
afforded by the property hereby conveyed, assigned, and tra 


or for the breach of any of the covenants or agreements ljiereof by 


security 

nsferred. 


certified 
, for any 
bn of the 
or thing 


the company, or as to the application of any of the bonds 
and delivered hereunder or of the proceeds of any of them 
of the purposes herein expressed, or for the use or dispositi 
said bonds, or the proceeds thereof, or for any other act 
done herein except through its wilful misconduct or gross negligence. 

Section G. Unless and until the trustee shall have received written 
notice to the contrary from the holders of not less than twenty per 
centum (20%) in principal amount of the bonds then out 
the trustee may, for all purposes, conclusively assume that no de 
fault has been made in the payment of any of the bonds, br of the 
interest thereon, or in the observancce or performance of afiy of the 
covenants contained in the bonds or in this indenture; an^.1 it may 
so assume unless the said notice shall distinctly specify thp default 
or fact desired to be brought to the attention of the trustee. 

Section 7. The trustee shall not be under any obligation to 

449 take any action towards the execution or enforcement of the 
trusts hereby created, which, in its opinion, will be llikely to 

involve it in expense or liability, unless one or more of the holders 
of the bonds hereby secured shall, as often as required by the trustee, 
furnish it reasonable security and indemnity against such expense 
or liability, nor to take notice of any default hereunder unless notified 
in writing of such default as in section 6 of this article provided, 
nor to take any action in respect of any default unless requested to 
take action in respect thereof by a writing signed by the hblders of 
twenty per cent (20%) in principal amount of the bonds hereby 
secured and then outstanding, nor unless tendered reasonable security 
and indemnitv as aforesaid, anything herein contained to the con- 
trary notwithstanding; but the foregoing provisions of this section 
are intended only for the protection of the trustee and shall not be 
construed to limit or affect any discretion or power by any provision 
of this indenture given to the trustee to determine whether or not 
it shall take action in respect of such default or any poweb or dis¬ 
cretion of the trustee to take action in respect of any default) without 
such notice or request from bondholders. 

Section S. Except as otherwise expressly provided in this inden¬ 
ture, the trustee shall not be required to invest any moneys received 
by it under the provisions of this indenture, and may, {mtil the 
trustee is required to pay out the same conformably herewijth, treat 
the same as a trust fund without anv liabilitv for interest. 

v 

450 Section 9. Should any suit or proceeding be brought against 
the trustee by reason of any matter or thing connected with 

the trusts hereby created, or by reason of its being such trustee, it 
shall be under no obligation to enter an appearance by counsel, or in 
any way to appear in or defend such suit or other proceeding, unless 
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reasonably indemnified for so doing. but it may nevertheless appear 
and defend such suit, or proceeding without indemnity if it elect so 
to do. and in such case it shall be compensated therefor from the 
trust funds in its hands, or if there are no such trust funds in its 
hands, it shall be paid or compensated by the company on demand. 

Section 10. The trustee shall not be responsible for the recording 
of this indenture or any supplemental indentures, or filing the same 
for record, but the company hereby covenants and agrees to cause the 
same to be duly and properly filed for record and recorded with 
all convenient speed. 

The trustee shall not be under any obligation to give notice of the 
existence of the lien of this indenture, nor to extend or supplement 
the lien sought to be created hereby, nor to do anv act whatever 
other than the acceptance of this indenture by creating, effecting, 
or continuing the lien of this indenture, nor. unless requested in 
writing by the holders of twenty per centum (*20%) in principal 
amount of the bonds then outstanding, take anv action to secure the 
conveyance, pledge, or deposit to or with the trustee of after ac¬ 
quired property of the company. 

451 Section 11. The trustee while not in possession shall be 
under no duty or obligation to pay, or keep itself informed 

as to the payment of any taxes, liens, assessments or other charges 
upon the property, or any part thereof, hereby conveyed, assigned, 
and transferred, or which shall or mav now or hereafter be law- 

r 

fully imposed upon this indenture. 

Section 12. The trustee while not in possession shall be under 
no dutv or obligation to effect anv insurance against loss or damage 
by fire or other peril upon any portion of the property hereby con¬ 
veyed, assigned, anil transferred, or to renew any policies of insur¬ 
ance thereon, or to see to the payment of premiums thereon. 

Section 13. The trustee shall be under no dutv or obligation to 
see to the delivery to it of the bonds or certificates for shares of the 
capital stock of other corporations, or other securities, assigned and 
transferred, or agreed to be assigned or transferred hereunder, or 
to see that any of the property, real or personal, assigned, transferred, 
and conveyed, or agreed to be assigned, transferred, and conveyed,, 
hereunder, is properly or legally subject to the lien hereof, or to 
give notice of its rights or interests hereunder, or of the execution 
of this indenture, to any of the holders of any of the bonds or cer¬ 
tificates for shares of the capital stock of other corporations, or 
other securities, assigned and transferred, or agreed to be assigned 
and transferred, hereunder, or to any other person or corporation, 
and the trustee is hereby authorized to accept for assignment and 
deposit hereunder, as herein provided, instruments on their 

452 face purporting to be the bonds or certificates for shares of 
the capital stock of other corporations, or other securities, 

assigned and transferred, or agreed to be assigned and transferred 
hereunder. 

Section 14. The trustee shall be protected and held harmless in 
acting upon any notice, request, consent, certificate, bond or other 
instrument or p.aper provided for in this indenture, believed by it 
to be genuine and to have been signed or executed by the proper 
party or parties, and shall be entitled to receive the same, in its 
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discretion, as conclusive proof of any fact or matter therein con¬ 
tained. upon which, or by reason of which the trustee may required 
to act, or in its discretion, may act. 

Section 15. If, and in case at any time it shall be necessary or 
proper that the trustee make any investigation respecting any facts 
preparatory to taking or not taking any action, or doing or not doing 
anything under this indenture as such trustee in respect to which 
this indenture does not make specific provision for the j evidence 
upon which the trustee may act or not act, the certificate of the 
company, under its corporate seal, executed in the name and on 
behalf of the company by its president or vice president ajid by its 
secretary or assistant secretary, shall be conclusive evidence of such 
fact or facts and shall protect the trustee. 

Section 16. The trustee may advise with counsel, who niay also 
be counsel for the company, and the opinion of counsel shall be a 
full protection and justification to the trustee for anything 
453 suffered or done by it in good faith and in accordance with 
such opinion. Whenever in this indenture the opinion of 
counsel is required or permitted, the counsel may be counsel for the 
company. 

Section 17. The trustee may resign from the trusts hereby created 
at any time, by an instrument duly executed and acknowledged, so 
as to entitle the same to be recorded, and delivered to the company, 
and after thirty (30) days from the time such resignation shall have 
been so delivered as aforesaid, or upon the earlier appointment of 
a successor trustee by the bondholders or by the company, the same 
shall be deemed to be and shall be complete and effectual, and such 
trustee resigning shall thereupon be released of and froijn all re¬ 
sponsibility and liability of every kind and nature created or im¬ 
posed by virture of these presents. Such resignation may served 
personally or sent by registered mail. 

Section 18. The trustee appointed may be removed at any time, 
by an instrument or concurrent instruments or counterparts in 
writing, signed and duly acknowledged in the manner hereinabove 
provided, by the holders of a majority in amount of the face value 
of the bonds issued hereunder then outstanding, or by their Attorneys 
in fact duly appointed and delivered to the trustee and to the 


company. 

Section 19. In case the trustee shall at any time resign |or be re¬ 
moved, or otherwise become incapable of acting hereunder, j a succes¬ 
sor may be appointed by the holders of a majority in principal 
454 amount of the bonds issued hereunder and then outstanding, 
by an instrument in writing or concurrent instruments or 
counterparts in writing, signed and duly acknowledged, in the man¬ 
ner hereinabove provided, by the holders of a majority in principal 
amount of the bonds issued hereunder and then outstanding, or by 
their attorneys in fact duly appointed; provided, nevertheless, that 
in case at any time, there shall be such vacancy hereunder, the 
company, by an instrument executed by order of its board of direc¬ 
tors, may appoint a temporary trustee to fill such vacancy until a 
new trustee shall be appointed by the holders of a majority in prin¬ 
cipal amount of the bonds issued hereunder and then outstanding, 
as hereinabove provided, but any trustee so appointed by the com- 
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pany shall immediately and without further act be superseded by 
the new trustee appointed by the holders of a majority in principal 
amount of the bonds issued hereunder and then outstanding, as 
aforesaid. Said new trustee so appointed in the place of the trustee 
appointed by the company or its successor in the trust shall be a 
trust company in good standing, authorized to accept said trust. 

Section 20. Any new trustee appointed hereunder shall execute, 
acknowledge, and deliver to the company an instrument accepting 
such appointment hereunder, and thereupon such new trustee, with¬ 
out any further deed. act. or conveyance, shall become vested with all 
the estates, properties, rights, powers, obligations, and trusts, with 
like effect as if originally named trustee herein, but the trustee 

455 retiring, upon the written demand of the trustee succeeding 
it, shall make.execute, acknowledge, and deliver an instrument 

conveying, assigning, and transferring to such new trustee, upon 
the trusts herein expressed, all the estate, properties, rights, powers, 
obligations, and trusts of the trustee so retiring, and shall dulv as- 
sign, transfer, anti deliver to the trustee succeeding it. so appointed 
in its place, all properties and moneys held by it under the trusts 
hereby created. 

Section 21. Should anv deed, eonvevance. assignment, or other 

V • v / Cv » 

instrument from the company be required by any new trustee for 
more fully and certainly vesting in or confirming to it the said 
estate, properties, rights, powers, obligations, and trusts, then any 
and all such deeds, conveyances, assignments, and instruments, on 
request of such trustee, shall be made, executed, acknowledged, and 
delivered by the company and the same properly recorded by the 
company. 

Section 22. Any company into which the trustee hereunder may 
be merged, or with which it may be consolidated, or any company re¬ 
sulting from anv merger or consolidation to which the trustee shall 
be a party, or any company to which the trustee shall sell' or transfer 
its trust business, shall, ipso facto, be and become successor of such 
trustee hereunder and vested with the same and all of the title to the 
whole mortgaged property and trust estate, and all the trusts, 
powers, discretions, rights, immunities, and privileges, and all other 
matters, as was such original trustee hereunder, without the exe¬ 
cution or filing of anv instrument, or without further act. 

456 deed, or conveyance on the part of any of the parties hereto, 
anything herein to the contrary notwithstanding. In case any 

of the bonds hereunder shall have been certified, but not delivered, 
any successor trustee to Mercantile Trust Company of California 
may adopt the certificate of Mercantile Trust Company of California 
and deliver the same so certified; and in case any of said bonds shall 
not have been certified any successor trustee to Mercantile Trust 
Company of California may certify such bonds in the name of such 
successor trustee, and in all cases such certification shall have the 
full force which it is anywhere in said bonds or in this indenture 
provided that the certification of Mercantile Trust Company of Cali¬ 
fornia, trustee, shall have. 
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Article Thirteen 

SUNDRY PROVISIONS 

Section 1. Nothing expressed or mentioned in or to be [implied 
from this indenture, or the bonds issued hereunder, is intended or 
shall 1 be construed to give to any person or corporation, other than 
the parties hereto, and the holders of the bonds and coupons secured 
by this indenture, any legal or equitable right, remedy, br claim 
under or in respect of this indenture, or any covenants, conditions, 
and provisions herein contained, this indenture and all t ie cove¬ 
nants, conditions, and provisions hereof being intended to be and 
being for the sole and exclusive benefit of the parties hereto and 
the holders of the bonds and coupons hereby secured afe herein 
provided. 

457 Section 2. Whenever, in this indenture, the Railrojid Com¬ 
mission of the State of California is named or referred to, 

such reference shall be deemed to include and extend to apy other 
commission, board, or public authority hereafter lawfully constituted 
in the State of California, and exercising, among’other thiiigs, sub¬ 
stantially the same, or some of the same authority and powers now 
exercised by the said commission. 

Section 3. In order to facilitate the recording of this indenture, 
the same may be simultaneously executed in two (2) or more [counter¬ 
parts. Each such counterpart shall be deemed to be an briginal,. 
and such counterparts shall constitute one and the same instrument. 

Section 4. Except when otherwise indicated, the word 44 trustee ” 
or any other equivalent term, as used in this indenture, Ishall be 
held and construed to mean the trustee for the time being, whether 
original or successor, and the words 44 bond ”, 44 bondholder ”, and 
44 holder ” shall include the plural as well as the singular [number, 
and the words 44 party of the first part ” or 44 company ”, or ahy other 
equivalent term as used in this indenture, shall be held and construed 
to mean 44 the California Oregon Power Company ”, the party of 
the first part hereto, and shall include the successors and assigns of 
said party of the first part; the word 44 may ” shall not be held or 
construed to mean 44 must ” or 44 shall.” The word 44 person ” shall 
include partnerships, associations, or corporations. The 1 words 
44 Mercantile Trust Company of California, trustee ”, whenever 

458 used in this indenture or in the bonds hereby secured, shall 
include its successor or successors in the trusts hereby created, 

and mean the trustee for the time being. 

W T henever the words 44 subsidiary ”, 44 subsidiary corporation ”, or 
44 subsidiary company ” are used in this indenture, they sh^ll mean 
any public utility corporation, not less than ninety-five j percent 
(95%) of the total subscribed or issued and outstanding capital 
stock whereof, of each class, shall be, at any time after the date 
hereof, acquired by the company, subjected to the lien of this in¬ 
denture and deposited with the trustee hereunder, or with th£ trustee 
of such underlying mortgage or deed of trust, as, in the opinion of 
counsel satisfactory to the trustee, may be requisite. 

44 Bonds ” shall be held and construed to mean bonds to be issued 
under this indenture. 44 Underlying bonds ” and 44 underlying mort- 
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gages ” shall be held and construed to mean bonds and mortgages 
mentioned as such in section 3. article two, of this indenture. 

44 Net bondable expenditures ” shall be held and construed to mean 
expenditures for which bonds may be authenticated or delivered or 
cash withdrawn under the provisions of section 4 of article two of 
this indenture. 

44 System ” or 44 the system ” shall be held and construed to mean 
the several physical properties at the time owned by the company 
and by the terms hereof subject to the lien hereof, together with the 
several physical properties at the time owned by subsidiary cor¬ 
porations. 

459 Whenever it is herein provided that there shall be delivered 
to the trustee any resolution of the board of directors of the 

company, said resolution, whether it be so expressly provided herein 
or not. shall be certified bv the then secretary or an assistant secre- 
tary of the company under its corporate seal. 

Section 5. If any one or more of the covenants or agreements pro¬ 
vided in this indenture on the part of the company or the trustee to 
be performed should be contrary to any express provisions of law, or 
contrary to the policy of express law, though not expressly prohibited, 
or otherwise contrary to good morals, or against public policy, then 
such covenant or covenants, agreement or agreements, shall be null 

/ V V" ' 4 

and void, and shall be deemed separable from the remaining cove¬ 
nants and agreements, and shall in no way affect the validity of this 
indenture. 

Section 0 . This indenture shall be binding upon the successors 
and assigns of each of the parties hereto. All covenants, stipulations, 
promises, undertakings, and agreements herein cotained by or on 
behalf of the company and all the benefits hereof shall bind and 
accrue to its successors and assigns, whether so expressed or not, 
for every purpose of this indenture, including the execution and use 
of any and all bonds hereby secured; and any act or proceeding by 
this indenture required to be done or taken by any board of directors 
or officer of the company shall and may be done and taken with 
like force and effect by the board of directors or officers of any cor¬ 
poration that at the time shall be the successor of the company. 

460 Article Fourteen 

DEFEASANCE 

When all of the bonds and coupons hereby secured shall have been 
paid or redeemed or the company shall have provided for such pay¬ 
ment or redemption by depositing in cash with the trustee the entire 
amount necessary for such payment or redemption, and shall also 
have paid, or caused to be paid, all sums accrued and payable here¬ 
under by the company, then and in that case, this indenture shall 
cease to be of effect and shall become void, and all the mortgaged 
and pledged property shall revert to the company, and the estate, 
rights, title, and interest of the trustee in respect thereof shall there¬ 
upon cease, determine, and become void; and the trustee in such 
case shall, upon request of the company and at its cost and expense, 
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execute and deliver to the company or its order proper instruments 
acknowledging satisfaction of this indenture, and the trustee shall 
surrender to the company or its order all cash and pledged securities 
which shall then be held hereunder as a part of the mortgaged and 
pledged property. Cash deposited for the payment of bonds and 
interest thereon under the provisions of this indenture shall be held 
by the trustee as a special trust fund for the account of the holder 
or holders of said bonds and coupons, and, without liability or obli¬ 
gation to pay or acount for interest thereon, be applied to] the pay¬ 
ment of such bonds and coupons upon presentation and surrender 
thereof, or, in such amounts as may from time to time be required 
for the payment of any such bonds or coupons at the office or 

461 agency of any paying agent, may be by the trustee deposited 
with any such paying agent, for the account of any sijch bonds 

and coupons, to be by such paying agent held as a special |fund for 
the account of said bonds and coupons and applied to the j payment 
of said bonds and coupons upon presentation and surrender thereof. 
All bonds and coupons so paid by any paving agent shall bei canceled 
by such paying agent and delivered to the trustee. Ujion such 
deposit with the trustee, said bonds and coupons shall not be entitled 
to any benefits of or under this indenture, and all liability of the 
company to the holders of said bonds and coupons for payment of 
the principal of said bonds and coupons, interest thereon (and 
premium, if any) shall forthwith cease and be completely dis¬ 
charged. Any deposit made by the trustee with any sucji paying 
agent, as herein provided, shall be a complete release and acquittance 
of the trustee from all liability with respect to such deposit, or for 
or by reason of any bond or bonds and coupons for the account of 
which said deposit was made. 

In witness whereof, the parties hereto have hereunto caused their 
respective corporate names to be subscribed and their ijespective 
corporate seals to be affixed by their respective officers therehnto duly 
authorized by resolutions duly adopted by their respective boards o*f 
directors, the day and year above written. 

462 The California Oregon Power Company, 
[seal] By John D. McKee, President. 

By P. A. Seitz, Assistant Secretary. 

Signed, sealed, and delivered by The California Oregojn Power 
Company, in the presence of— 

W. A. Murphy, residing at San Francisco, California; 

L. H. Delano, residing at San Francisco, California. 

Mercantile Trust Company of California, trustee, 
[seal] By R. M. Sims, Vice 'president. 

By R. M. Welch, Secretary. 

Signed, sealed, and delivered by Mercantile Trust Conjpany of 
California, in presence of— 

J. L. Bertrane, residing at San Francisco, California; 

R. C. Gingg, residing at Oakland, California. 

51146—34-15 
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463 State of California, 

City and County of San Francisco, ss: 

On this first day of February, in the year 1926, before me, 
Frank L. Owen, a duly commissioned and sworn notary public in 
and for the city and county of San Francisco, State of California, 
whose commission is unexpired and is still in full force and effect, 
personally appeared John D. McKee, known to me to be the presi¬ 
dent, and P. A. Seitz, known to me to be the assistant secretary of 
The California Oregon Power Company, the corporation that ex¬ 
ecuted the within and foregoing instrument, and known to me to 
be the persons who executed the within instrument on behalf of 
the corporation therein named, and acknowledged to me that such 
corporation executed the same. 

In witness wherebf, I have hereunto set my hand and affixed my 
official seal at my office in the said city and county of'San Francisco, 
the day and year first above written. 

[seal] Frank L. Owen, 

Notary Public in and for the City and County 

of San Francisco , State of California. 

My commission expires November 22, 1929. 

464 State of California, 

City and County of San Francisco , ss: 

On this first day of February 1926. before me appeared John IX 
McKee and P. A. Seitz, to me personally known, who, being duly 
sworn, did say that they are, respectively, the president and the 
assistant secretary of The California Oregon Power Company, and 
that the seal affixed to said within and foregoing instrument is the 
corporate seal of said corporation, and that said instrument was 
signed and sealed in behalf of said corporation by authority of its 
board of directors, and said John D. McKee and P. A. Seitz acknowl¬ 
edged said instrument to be the free act and deed of said corporation. 

In testimony whereof, I have hereunto set my hand and affixed 
my official seal this the dav and vear first in this my certificate 
written. 

[seal] M. V. Collins, 

Comrmssioncr of Deeds for the State of Oregon in the * 
State of California , residing at San Francisco , 
California. i 

Commission dated October 20, 1923. 

Commission expires September 12, 192T. 

465 State of California, 

City and County of San Francisco , ss: 

On this 1st day of February, in the year 1926, before me, 
Frank L. Owen, a duly commissioned and sworn notary public in 
and for the city and county of San Francisco, State of California, 
whose commission is unexpired and is still in full force and effect, 
personally appeared R. M. Sims, known to me to be the vice presi¬ 
dent, and R. M. Welch, known to me to be the secretary of Mer¬ 
cantile Trust Company of California, the corporation that executed 
the within and foregoing instrument, and known to me to be the 
persons who executed the within instrument on behalf of the corpo¬ 
ration therein named, and acknowledged to me that such corporation 
executed the same. 
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In witness whereof, I have hereunto set my hand and affixed my 
official seal at my office in the said city and county of San Francisco, 
the dav and vear first above written. 

V V 

[seal] Frank L. Owen, 

Notary Public in and for the City and County 

of San Francisco , State of California.. 
My commission expires November 22, 1929. 

466 State of California, 

City and County of San Francisco , 6*6*.* 

On this 1st day of February 1926. before me appeared R. M. Sims 
and R. M. Welch, to me personally known, who, being duly sworn, 
did say that they are, respectively, vice president and secretary of 
Mercantile Trust Company of California, and that the seal affixed 
to said within and foregoing instrument is the corporate seal) of said 
corporation, and that said instrument was signed and sealed iiji behalf 
of said corporation by authority of its board of directors, a|nd said 
R. M. Sims and R. M. Welch acknowledged said instrument to be 
the free act and deed of said corporation. 

In testimony whereof, I have hereunto set my hand and affixed my 
official seal this the dav and vear first in this inv certificate jwritten. 

%/ •/ 4 / 

[seal] M. V. Collins, 

Commissioner of Deeds for the State of Oregon in the 
State of California , residing at San Francisco. California. 

Commission dated October 20, 1923. j 

Commission expires September 12, 1927. 

I 

467 State of California, 

City and County of San Francisco , ss: 

John D. McKee, being first duly sworn, deposes and says: 

That he is the president of The California Oregon Power Cbmpany, 
a corporation duly organized and existing under the lawk of the 
State of California; that the within and foregoing instrument is 
made in good faith, and without any design to hinder, delay, or 
defraud creditors; and that he makes this affidavit as president of 
said corporation, and on its behalf. 

John D. McKee. 

Subscribed and sworn to before me this 1st day of February 1926. 

[seal] Frank L. Owen, j 

Notary Public in and for the City and County 

of San Francisco , State of California. 

468 State of California, 

City and County of San Francisco , ss: 

P. A. Seitz, being first duly sworn, deposes and says: 

That he is the assistant secretary of The California Oregon Power 
Company, a corporation duly organized and existing under!the laws 
of the State of California; that the within and foregoing instrument 
is made in good faith, and without any design to hinder, {lelay, or 
defraud creditors; and that he makes this affidavit as assistant- secre¬ 
tary of said corporation, and on its behalf. 

P. A. Seitz. 

Subscribed and sworn to before me this 1st day of February 1926, 

[seal] Frank L. Owen, j 

Notary Public in and for the City and County 

of San Francisco , State of California. 
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469 State of California, 

City and county of San Francisco , ss: 

R. M. Sims, being first duly sworn, deposes and says: 

That he is the tice president of Mercantile Trust Company of 
California, a corporation duly organized and existing under the 
laws of the State of California; that the within and foregoing 
instrument is made in good faith, and without any design to hinder, 
delay, or defraud creditors, and that he makes this affidavit as vice 
president of said corporation, and on its behalf. 

R. M. Sims. 

Subscribed and sworn to before me this 1st dav of February 19*26. 

•/ V 

[seal] Frank L. Owen. 

Notary Public In and far the City and County 

of San Francisco , State of California. 


470 State of California. 

City and county of San Francisco, ss: 

R. M. Welch, being first duly sworn, deposes and says: 

That he is the secretary of Mercantile Trust Company of 
California, a corporation duly organized and existing under the 
laws of the State of California; that the within and foregoing 
instrument is made 1 in good faith, and without any design to hinder, 
delay, or defraud creditors, and that he makes this affidavit as 
secretary* of said corporation, and on its behalf. 

R. M. Welch. 

Subscribed and Sworn to before me this 1st dav of February 1926. 

v %/ 

[seal] Frank L. Owen, 

Notary Public In and for the city and county 

of San Francisco. State of California. 

471 ($1,500.00 United States Internal Revenue documentary 
stamps denoting payment of taxes on $3,000,000.00 bonds 

issued under section 2 of article two of this indenture (being all of 
the bonds presently issued thereunder) are affixed to executed origi¬ 
nal counterpart of this indenture on tile with Mercantile Trust 
Company of California, trustee, and cancelled in accordanced with 
law). 


472 


Recordation data 


The general and refunding mortgage of the California Oregon 
Power Company to Mercantile Trust Company of California, trustee, 
dated February 1 , 1926, has been recorded as "follows: 

State of California. Recorded in the offices of the respective 
county recorders as follows: 

^926’ Volume 

Feb. 1 1214 

Feb. 4 54 

Feb. 8 21 

Feb. 4 9 



County 


San Francisco 

Siskiyou.. 

Shasta.. 

Trinity_ 
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State of Oregon* Recorded in the offices of the respective county 
clerks as follows: 

- - 

^ 26 ’ Volume Book 

_L 

Feb. 5 71 Mortgages.J- 

Feb. 19 29 “ J. 

Feb. 18 33 “ L 

..do. 42 “ L 

..do . 63 “ -j- 

473 Exhibit 14 

Docket No. 50582 

j 

The California Oregon Power Company, petitioner 

i 

v. 

Commissioner of Internal Revenue, respondent 

Letter of American Trust Company, dated March 1, 1933. 

474 American Trust Company, 

March I, 1933. 

Member Federal Reserve System. Please address your ijeply to 
American Trust Company. Head office, 4G4 California Street, San 
Francisco. 

Attention of corporate trust department. 

Mr. E. D. Alvord, 

1010 Shoreham Building , Washington , D.C. 

Dear Sir: At the request of the California Oregon Power Com¬ 
pany we are pleased to certify to you as follows: 

American Trust Company, whose name was formerly Mercantile 
Trust Company of California, and prior thereto, Mercantile Trust 
Company, is trustee under the first and refunding mortgage dated 
February 1, 1921, from the California Oregon Power Company to 
Mercantile Trust Company, given to secure the first and refunding 
mortgage bonds of said The California Oregon Power Company; 
and was also trustee under the general and refunding mortgage 
dated February 1, 1926, from the California Oregon PoweR Com¬ 
pany to Mercantile Trust Company of California given to secfure the 
general and refunding mortgage bonds of said company. 

The records and files of this company disclose the following facts 
with reference to the call on February 1, 1926, of $1,870,300 jin face 
value series A 7*4% first and refunding mortgage bonds of said The 
California Oregon Power Company, and the issuance of $3j000,000 
in face value of the series A general and refunding mortgage bonds 
of said company. The total authorized issue, pursuant to sRid first 
and refunding mortgage was limited to a total amount of $10,000,000, 
of which, early in 1926 there was then outstanding, $9,683,000 in face 
value thereof, leaving only $317,000 of the bonds that then dight be 
issued under said first and refunding mortgage, for the purpose of 
financing future construction. 



Jackson... 
Josephine. 
Klamath.. 
Douglas... 
Lane. 


Page 


I 

538 

37 

258 

144 
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As of February 1, 1926. the company executed the new mortgage 
entitled the “ general and refunding mortgage ” for the purpose of 
issuing additional bonds. Under the plan as executed, $1,870,300 
in face value of the series A 7*4% first and refunding mortgage 
bonds, being all of said series A 7*4% first and refunding mortgage 
bonds then outstanding, were called for redemption on February 1, 
1926, at par, plus a premium of 10% of the principal thereof. 

Funds for the redemption of said bonds at said redemption 
475 price were actually deposited with American Trust Company. 

as trustee, and said bonds were from said funds duly paid and 
cancelled. The redemption of these $1,870,300 in face value of said 
series A 7 1 / 4% first and refunding mortgage bonds enabled the com¬ 
pany under its first and refunding mortgage to issue a like amount 
of series D bonds, and on February 1st. 1926, there were issued 
$2,187,300 in face value series D 5*4% first and refunding mortgage 
bonds. These series D bonds were deposited as collateral under 
the general and refunding mortgage, and there were issued against 
said deposit $2,187,300 in face value series A general and refunding 
mortgage bonds, and in addition $812,700 in face value of said 
series A bonds were issued against the deposit of an equivalent 
amount in cash. This $812,700 in cash was subject to and was 
subsequently withdrawn to reimburse the power company’s treasury 
for capital expenditures. 

The $3,000,000 in face value of the general and refunding mort¬ 
gage bonds issued February 1. 1926, were sold and the proceeds 
amounting to $2,790,000 were delivered to the power company, and 
as of the same date from these proceeds and other sources, the 
power company deposited with the undersigned, $2,057,300 to retire 
$1,870,300 in face value of the series A first and refunding mortgage 
bonds of said company, and the above sum of $812,700 required to 
be deposited to secure the certification and delivery of said $3,000,000 
of said general and refunding mortgage bonds. 

The complete cash transaction involved may be summarized in 
the following manner: 

Proceeds of sale of $3,000,000 in face value general and refunding 

mortgage series A bonds (a 93_$2. 790,000. 00 

Amount required to be deposited in cash to secure 

the certification of above $3,000,000 in bonds_ $812, 700. 00 

Amount required to redeem $1,870,300 first and re¬ 
funding mortgage series A bonds called 2/1/26_ 2, 057.330.00 

Balance in cash paid by the California Oregon 
Power Company__ 80, 030. 00 

2. 870. 030. 00 2, 870, 030. 00 

Should it be necessary we will be glad to furnish you with photo¬ 
static copies of our records showing these cash transactions. 

Yours very truly, 

American Trust Company, 

Paul McDonald. 

Assistant Vice President. 

Gus G. CONLAN, 

Assistant Secretary. 
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476 


Exhibit 15 


Docket No. 50582 

The California Oregon Power Company, petitioner 


Commissioner of Internal Revenue, respondent! 
Balance sheets and explanatory statements 
477 THE CALIFORNIA OREGON POWER COMPANY 

Balance sheet, per books, December 31, 1925 

ASSETS 

PAnt property and franchises: 

Fixed capital in service: 

Electric_$17. 751, 483.10 

Water _ 719.212. 76 

Real estate and other nonoperating proper¬ 
ties_ 231.36S. 77 

Fixed capital under construction_ 1,3S8, OSS. S7 


Total plant property and franchises_ 

Capital stock discount_ 

Investment securities_ 

Current Assets: 

Cash_ 

Notes receivable- 

Accounts receivable, consumers, and sundry 

debtors_ 

Due from subscribers to preferred capital 

stock_ 

Materials and supplies_ 

Miscellaneous current and accrued assets— 


$20. 090.153. 50 
87. 791. 50 
3, 216. 81 


319. 796.16 
19. 362. 62 

374.142. 97 

165,135. 07 
365. 484. 35 
251,183. 54 


Total current assets_ 1. 2f95.104. 71 


Insurance premiums—Unexpired portion_ 

Unamortized debt discount and expense: 

First and refunding seires A 7 1 / Vs of 3941_ 

First and refunding series B 6's of 1942_ 

First and refunding series C 5%’s of 1955— 
First and refunding series D 5^4*s of 1946, 
preliminary expenses_ 


32, 759. S3 


$70, 524. 77 
247. 646. 02 
305, 514. 68 


1. 099. 50 


Total unamortized debt discount and expense. 
Sundry deferred charges_ 


6(24, 7S4.97 
1123, 050. 78 


Total_ 22. 256. 862.10 


LIABILITIES 


Capital stock: 

7% cumulative preferred—authorized. 75.000 
shares of $100.00 each, outstanding 41,442 

shares_$4,144,200.00 

Common—authorized, 75,000 shares of $100.00 

each, outstanding 44,411 shares- 4,441,100. 00 

— 

Total capital stock_$8,585,300.00 

Subscriptions for preferred capital stock_ 267, 031.00 
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Funded debt outstanding: 

First and refunding series A 7VCs of 1941: 

Issued_$2,000. (XX). 00 

Reacquired and redeemed. 129, 700. 00 


Outstanding_:_$1.870.300. 00 

First and refunding series B 0’s of 1942, 

outstanding._:_ 4, 300, 000. 00 

First and refunding series C <*f 1953. 

outstanding_ 2. 000, 000. 00 

Underlying bonds—Rogue River 
Electric Company 5’s of 1937: 

Issued_$383. 000. 00 

Reacquired and held in 
treasury for redemption— 29, (XX). (X) 


Outstanding 


334, 000. 00 


Total funded debt outstanding- 

Current liabilities: 

Notes payable_ 

Accounts payable, sundry creditors- 

Consumers' deposits_ 

Accrued accounts: 

Interest on funded debt_ 

Taxes, including estimated Federal in¬ 
come taxes_ 


$9. 324, 300. 00 


973. 040. S9 
139. 829.12 
41.000.22 

230. 530. 23 

14S. S63. 03 


Total current liabilities_ 

Line extension deposits._ 

Reserves: 

Retirement (depreciation) reserve_ 1. 346. G96. 43 

Miscellaneous reserves_ 148. 759.10 


1. 535. 869. 41* 
106. 378. 2( 


Total reserves. 
Surplus- 


1, 693, 455.53 
542, 527. 88 


Total 


22, 256. 862.10 


479 Comments explaining the effect of 19-26 transactions in refer¬ 
ence to bonded indebtedness 


As shown in the following tables of increases and decreases, the 
effect upon petitioner’s book accounts of the transactions which oc¬ 
curred during the year 1926 in reference to its bonded indebtedness 
which have been described fully in the stipulation, was as follows: 


ASSETS 


Unamortized debt discount and expense: increase 

First and refunding series A 7Vi*’s of 1941_ $188,330.27 

General and refunding series A 5 1 /_>‘s of 1946_ 236,153.22 

First and refunding series D of 1946_ 3.140.95 

Cash___ 702, 075. 56 

Total increase- 


Totals_ 1,129,700.00 


Decrease 


$1,129,700.00 
1.129, 700. 00 


LIABILITIES 


Funded debt outstanding: Decrease Increase 

First and refunding series A 7%'s of 1941_$1, 870, 300.00 

General and refunding series A 5t£’s of 1946_$3,000,000.00 


Net increase_ 1,129,700.00 

Totals_ 1 _ 3, 000, 000. 00 3, 000, 000.00 
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480 United States Board of Tax Appeals 

Docket No. 5058*2 

The California Oregon Power Company. petition]er 

v. \ 

Commissioner of Internal Revenue, respondent 

E. H. McDermott, Esq., Ellsworth C. Alvord, Esq., and H. W. 
Welsh, C.P.A., J. L. Tavler, C.P.A.. for the petitioner; Allin H. 
Pierce. Esq., and Irving M. Toller, Esq., for the respondent. 

Memorandum opinion \ 

Goodrich: In this proceeding petitioner, which is the parent com¬ 
pany of a group of affiliated corporations and. by agreement among 
them liable for any tax due from the group, contests respondent’s 
determination of a deficiency in income tax for the year 1926 of 
$73,389.46. As our findings of fact, we adopt the stipulation sub¬ 
mitted by the parties, together with the exhibits received as a part 
thereof. By the petition, five issues are raised, of which petitioner 
now waives two and of which two more are determined by <jgreement 
of the parties. The sole issue remaining for our determiRation re¬ 
lates to deductions for the amortization of bond discount an^l expense 
and for losses on bonds redeemed, and the claimed deductions con¬ 
cerning which there is a controversy relate to the retirement in 1926 
of petitioner’s first and refunding mortgage sinking fund 

481 714% gold bonds, series A. dated February 1, 1921,! due Feb¬ 
ruary 1, 1941. 

It is conceded by counsel that the issue herein is controlled by our 
decision in the case of East Ninth Euclid Co .. 26 B.T.A. 3# When 
the instant case was called for trial the cited proceeding ;had been 
reopened upon motion for the taking of further evidence 1 and for 
further consideration. Since then, after review by the entire Board, 
the prior decision, reported at 26 B.T.A. 32. has been reaffirmed in 
all respects. See 27 B.T.A. #133. Since the issue now (before us 
may be determined under the principles announced in thaj: decision 
we see no necessity to here attempt to add to the discussion therein 
contained and are content merely to order that, upon settlement, the 
pending issue in the case at bar be determined in accordance with 
our prior decision. 

Judgment will be entered under Rule 50. 

Entered: Mav 11,1933. 

j 

482 United States Board of Tax Appeals, Washington 

Docket No. 50582 

I 

The California Oregon Power Company, petitioner 

vs. 

Commissioner of Internal Revenue, respondent 

Decision 

Pursuant to the memorandum opinion of the Board entered May 
11, 1933, and in accordance with the stipulation signed by counsel 
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for the parties and filed with the Board on September 22, for the 
purpose of entry of decision, now therefore, it is 

Ordered and decided: That there is a deficiency in tax for the year 
1926 in the amount of $2,596.17. 

[seal] • (s) Edgar J. Goodrich, Member . 

Entered: Sep. 27, 1933. 

483 Received Dec. 22, 1933. U.S. Board of Tax Appeals. 

(Endorsed:) United States Board of Tax Appeals. Filed 
Dec. 22, 1933. 


United States Board of Tax Appeals 


Docket No. 50582 


The California Oregon Power Company, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

Stipulation of venue 

Pursuant to the provisions of section 1002(d). Revenue Act of 
1926. it is hereby agreed that the decision of the United States Board 
of Tax Appeals in this proceeding may be reviewed by the Court of 
Appeals of the District of Columbia. 

(Signed) E. Barrett Prettyman, 

Attorney for Petitioner. 
(Signed) Ellsworth C. Alvord, 

Attorney for Respondent. 

RHT/mc-12-19-33. 

484 Received Dec. 22. 1933. U.S. Board of Tax Appeals. 

(Endorsed:) United States Board of Tax Appeals. Filed 
Dec. 22, 1933. 

In the Court of Appeals of the District of Columbia 
B.T.A. Docket No. 50582 

Guy T. Helvering, Commissioner of Internal Revenue, petitioner 

on review 


v. 

The California Oregon Power Company, respondent on review 

Petition for review of the Court of Appeals of the District of 

Columbia 

To the Honorable Judges of the Court of Appeals of the District of 
Columbia: 

Comes now Guy Tl Helvering, Commissioner of Internal Revenue, 
by his attorneys, Sewall Key, special assistant to the Attorney Gen- 
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eral, E. Barrett Prettyman, general counsel, Bureau of! Internal 
Revenue, and R. H. Transue, special attorney, Bureau of Internal 
Revenue and respectfully shows: j 

I i 

The petitioner on review is the duly appointed, qualified, and act¬ 
ing Commissioner of Internal Revenue of the United States, 
appointed and holding his office by virtue of the laws of the United 
States. The respondent on review is a corporation organized and 
existing under and by virtue of the laws of the State of California 
with its principal office at San Francisco, California, and its general 
offices and place of business at Medford, Oregon. Pursuant to the 
provisions of section 1002(d), Revenue Act of 1926, the parties to 
this proceeding have stipulated the venue on review to [be in the 
Court of Appeals of the District of Columbia. 

485 This petition for review is filed pursuant to the provisions 
of section 1001, Revenue Act of 1926. as amended by section 
603, Revenue Act of 1928, as further amended by section 1001, Reve¬ 
nue Act of 1932, for a review of the memorandum opinion of the 
United States Board of Tax Appeals rendered May 11. 193|3, and the 
decision thereon rendered September 2T, 1933. whereby tjhe Board 
determined that where a prior bond issue is retired from th(> proceeds 
of a subsequent bond issue leaving unamortized discount,| expenses, 
and premium, that such unamortized discount, expenses.! and pre¬ 
mium should be taken as a deduction when the bonds of the prior 
issue are retired and are not thereafter to be amortized over the life 
of the new bonds. 


Under date of February 1, 1921, the respondent on review executed 
a mortgage indenture with the Mercantile Trust Company (San 
Francisco), as trustee, whereby it conveyed all of its properties to 
said trustee, in trust, for the purpose of creating an original bonded 
indebtedness of $10,000,000. This indenture was a so-called self¬ 
refunding mortgage. It provided, inter alia, for the issuance of 
bonds of an aggregate face value not to exceed $10,000,000 at any 
one time outstanding (including the face value of bonds reserved to 
retire the underlying bonds), to be known as “ first and refunding 
mortgage sinking fund gold bonds.” It provided that ^he bonds 
might be issued in any number of series; but that all shouljl be dated 
February 1. 1921, should be in the form and tenor provided in the 
indenture, should be of maturity not later than December 1. 1960, 
and should bear interest at not more than 8% per annum!. The in¬ 
denture further provided that the respondent on review should 
486 have the right to retire any one or more series of jthe bonds 
and thereupon to issue other bonds, of like amount, j with such 
maturities and interest rates as it might elect. 

In 1921 the respondent on review issued and sold, und^r said in¬ 
denture, $2,000,000.00 face amount of its first and refunding series A 
7%’s of 1941. These bonds were dated February 1, 1921, -jvere made 
to mature February 1, 1941, were to bear interest at 7 y 2 percent per 
annum, and were made subject to call at a premium \jarying in 
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amount with the datfe of call. These bonds were sold for $1,900,- 
000.00 to investment bonkers, who, in turn, resold them to the public. 
The respondent on review incurred necessary expenses in the amount 
of $24,043.00 in connection with the issuance and sale of these bonds 
to the investment bankers. The original discount and expenses on 
the first and refunding series A 7*4's of 1941 was therefore 
$124,043.60. 

During the years 1922 to 1925. inclusive, petitioner reacquired, 
through the sinking fund provided for in its first and refunding 
mortgage (but did not cancel), $129,700 face amount of its first and 
refunding series A ~y> ’s of 1941. As a result, the face amount of 
said bonds which remained outstanding in the hands of the public 
on Januarv 1. 1926. and also on February 1. 1926. was $1,870,030.00. 

In the Federal income-tax returns filed by the respondent on re¬ 
view covering the periods between the dates of the issuance of these 
bonds and January 1. 1926, the respondent on review deducted a 
pro rata portion of said discount and expense based on the life of 
the bonds, and these deductions have been duly allowed by the peti¬ 
tioner on review. 


On January 1. 1926, the unamortized portion of the discount and 
expenses allocable to the bonds then outstanding, not previously 
allowed as a deduction in computing the income-tax liability of the 
respondent on review, was $89,629.97. 

487 Amortization of the discount and expenses referred to in the 
preceding paragraph (over the life of the bonds) for the 
period January 1. 1926, to February 1, 1926, is $495.19. 

At a special meeting of the respondent's board of directors held 
on June 30.1925. there was discussed a plan for revising and enlarging 
the respondent's bonded indebtedness. At a special meeting of the 
respondent's board of directors held on September 1. 1925, further 
action was taken with repsect to the first and refunding series A 
7*4 *s of 1941. 

On or about November 20. 1925, the respondent, acting under au¬ 
thority of its stockholders and directors, filed an application with the 
Railroad Commission of the State of California, wherein it asked 


authority (1) to isstie $2,187,300.00 face value additional series C 
first and refunding mortgage bonds, upon retirement by it of all 
outstanding first and refunding series A 7*4's of 1941; (2) to execute 
a new open-end general and refunding mortgage; and (3) to issue 
and sell under sard mortgage $3,000,000 face amount of its general 
and refunding mortgage series A 5^4% gold bonds dated February 
1, 1926, due February 1, 1946, hereinafter sometimes called general 
and refunding series A 514’s of 1946. 

On or about November 27, 1925, respondent filed with the railroad 
commission an amended and supplemental application wherein it 
asked authority to issue $2,187,300 face amount of series D first and 
refunding mortgage bonds in lieu of the additional series C bonds 
which it had previously sought authority to issue. 

Under date of November 30, 1925, the respondent issued a call 
for the redemption of its first and refunding series A 7*4’s of 1941. 

On December 29, 1925, respondent’s president announced 
488 to its board of directors that he had made a contract with 


H. M. Byllesby and Company, of Chicago, Illinois, covering 
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the sale of $3,000,000.00 face amount of respondent’s general and 
refunding series A 5%’s of 1946. 

Under date of January 12, 1926, at a regular meeting of re¬ 
spondent's board of directors, it was resolved, inter alia,! that there 
should be issued $2,187,300.00 first and refunding series |D 5*4’s of 
1946, that all of its first and refunding series A 7*4' s of 19^1 be called 
for redemption, that its general and refunding mortgage lj>e executed 
to the Mercantile Trust Company of California, and th^t the first 
and refunding series D 5*4's of 1946 be deposited, as therein pro¬ 
vided, with the Mercantile Trust Company of California, as trustee, 
under said general and refunding mortgage. 

Under date of February 1. 1926, the respondent executed the 
general and refunding mortgage to the Mercantile Trust Company 
of California. 

On or before January 29, 1926, H. M. Byllesby & Conipany paid 
to the Mercantile Trust Company of California, trustee, the sum of 
$2,790,000.00 as the purchase price of the general and j refunding 
series A 5*4's of 1946. The respondent paid to the trustee! additional 
cash in the amount of $80,030.00, thereby making the total receipts 
of the trustee $2,870,030.00. Of those receipts the trustee (paid to the 
holders of the first and refunding series A 7*4 ? s of 1941, as the price 
of redemption for those bonds at 110, the sum of $2,057^330.00 and 
retained the balance of the proceeds in the amount of $812,700.00 as 
a deposit to secure the certification of the general and refunding 
series A 5*4 ? s of 1946. The amount of $812,700.00 was subsequently 
withdrawn by the respondent. 

As a part of the aforesaid transaction the bonds, designated first 
and refunding series D 5*4’s of 1946. were prepared in dhe form by 
the respondent, were executed by its officers, were delivered to 
489 and certified by the trustee under the first and refunding 
mortgage, and then were deposited as collateral with the trustee 
under the general and refunding mortgage. None of the first and 
refunding series D 5*4’s of 1946 were ever sold or delivered to any 
purchaser, except as above described. No proceeds from these bonds 
were ever paid to or received by the respondent and the respondent 
at no time paid any interest upon these bonds. The purpose of 
executing and depositing these bonds with the trustee under the gen¬ 
eral and refunding mortgage was to strengthen the lien of the general 
and refunding mortgage bonds by enabling the holders ot the bonds 
issued under the general and refunding mortgage to participate in 
the prior lien of the first and refunding mortgage proportionately to 
the percentage of the entire issue of the first and refunding mort¬ 
gage bonds so pledged. 

The general and refunding series A 5*4’s of 1946, wer£ sold at a 
discount of $210,000.00 and the necessary expenses incurred in con¬ 
nection with the issuance and sale of these bonds were $26,153.22, a 
total of $236,153.22. 

The total amount of the premium paid by the respondent upon the 
retirement of its first and refunding series A 7*4’s of 1941, was 
$1S7,030.00, and the necessary expenses incurred on such retirement 
was $1,300.27, a total of $188,330.27. 

The books of the respondent, at all times since its incorporation, 
have been kept and maintained on the basis of calendar years and 
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upon the accrual method of accounting. All its Federal income-tax 
returns have been filed in accordance with the basis used in keeping 
its books of account. 

In its Federal income-tax return for 1926, the respondent took as 
deductions the amounts of unamortized discount and expenses 
490 incurred in connection with the issuance of its first and 
refunding series A T^’s of 1941. as well as the premium and 
expenses paid in connection with their retirement. 

In determining the alleged deficiency the petitioner disallowed 
these deductions and allowed only pro rata deductions therefor 
based on the life of the general and refunding series A by >'s of 1946. 

Based on the life of the general and refunding series A 5*4’s of 
1946. the amortization of the unamortized discount and expenses 
on respondent's first and refunding series A TV-fs of 1941. and on the 
premium and expenses paid on the retirement thereof, allocable to 
the year 1926 amounts to $13,898.01. 

A part of the proceeds from the sale of the general and refunding 
series A 5*4''s of 1946 as applied to the retirement of the entire out¬ 
standing issue of first and refunding series A 7V*>' S of 1941. The same 
assets were mortgaged to secure both bond issues. The respondent 
on February 1. 1926. did not have sufficient surplus out of which 
the first and refunding series A TV^'s of 1941 could have been 
retired. 

Ill 


The nature of this controversy is such as to give rise to one ques¬ 
tion. namely, whether or not when a taxpayer issues its mortgage 
bonds at a discount, such bonds maturing a number of years after the 
date of their issuance, and. before the maturity of the bonds, retires 
them at a premium, leaving unamortized discount and expenses, the 
retirement be accomplished by using part of the proceeds of a sub¬ 
sequent bond issue, should the unamortized discount and expenses, 
together with the premium of the prior bond issue, be amortized over 
the life of the subsequent bond issue. 

491 IV 

Your appellant desires to obtain a review of the decision of the 
Board of Tax Appeals by this honorable court. 

V 

The appellant’s assignments of error are as follows: 

(a) The Board erred in its conclusion that unamortized discount, 
expenses, together with premiums paid on the retirement of a prior 
issue of bonds, should be taken as a deduction when the bonds are 
retired and that such unamortized discount, and expenses, together 
with the call premium, should not thereafter be amortized over the 
life of the new series of bonds. 

(b) The Board erred in its conclusion that the unamortized dis¬ 
count and expenses, together with the call premiums, as set forth 
in paragraph (a) immediately above, should be deducted in the year 
in which the bonds are retired, and should not be amortized over the 
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life of the new issue, for the reason that there is no evidence in the 
board to substantiate this conclusion. 

Wherefore, your appellant prays the review of the action of the 
Board of Tax Appeals in this case. 

(Signed) Sewall Key, 

Special Assistant to the Attorney (general. 
(Signed) E. Barrett Prettyman, 
General Counsel , Bureau of Internal Revenue. 

R. H. Transue, 

Special Attorney . Bureau of Internal Revenue. 


attorney 

uthorized 


492 United States of America, 

District of Columbia , ss: 

R. H. Transue, being duly sworn, says that he is a specia 
for the Bureau of Internal Revenue and as such is duly aj 
to verify the foregoing petition for review; that he has read said 
petition and is familiar with the contents thereof; that said petition 
is true of his own knowledge except as to the matters therein alleged 
on information and belief, and as to those matters he believes to be 
true. 

(Signed) R. H. Transue. 

Sworn and subscribed to before me this 19th day of fc)ecember 
1933 

(Signed) George W. Kr^is, 

Notary \Public. 

My commission expires November 16, 1937. 

493 Received Dec. 22. 1933. U.S. Board of Tax Appeals. 
(Endorsed:) United States Board of Tax Appeals. Filed 

Dec. 22, 1933. 

/ 

In the Court of Appeals of the District of Columbia 

B.T.A. Docket No. 505S2 

Guy T. Helvering, Commissioner of Internal Revenue, petitioner 

on review 

v. 

The California Oregon Power Company, respondent on review 

Notice of filing petition for review 


To: The California Oregon Power Company, 

San Francisco , California. 

Ellsworth C. Alvord. Esq., 

1010 Shoreham Building , Washington , D.C. 

You are hereby notified that the Commissioner of Internal Reve¬ 
nue did, on the 6th day of December 1933 file with the cletk of the 
United States Board of Tax Appeals, at Washington, D.C}., a peti¬ 
tion for review by the Court of Appeals of the District of Columbia, 
of the decision of the Board heretofore rendered in the Ek°ve-en- 
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titled case. A copy of the petition for review and the assignments 
of error as filed is hereto attached and served upon you. 

Dated this — day of December 1933. 

(Signed) E. Barrett Prettyman, 

General Counsel* Bureau of Internal Revenue. 

Personal service of the above and foregoing notice, together with 
a copy of the petition for review and assignments of errors men¬ 
tioned therein, is hereby acknowledged this — day of December 1933. 

The California Oregon Power Company, 

Respondent on review . 

Ellsworth C. Alvord, 

Attorney for respondent on review. 

494 Received Mar. 6. 1934. U.S. Board of Tax Appeals. 

(Endorsed:) United States Board of Tax Appeals. Filed 
Mar. 6, 1934. 

In the Court of Appeals of the District of Columbia 

B.T.A. Docket No. 50582 

Guy T. Helvering. Commissioner of Internal Revenue, petitioner 

on review 


v. 

The California Oregon Power Company, respondent on review 


Praecipe for record 


To the Cleric of the United States Board of Tax Appeals: 

You will please prepare, transmit, and deliver to the clerk of the 
Court of Appeals of the District of Columbia copies duly certified as 
correct of the following documents and records in the above-en¬ 
titled cause in connection with the petition for review by the said 
Court of Appeals of the District of Columbia, heretofore filed by 
the Commissioner of Internal Revenue: 

1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board: (a) Petition, including annexed 
copy of deficiency letter; (b) answer. 

3. Stipulation of facts. 

4. Memorandum opinion and decision of the Board. 

5. Stipulation of venue. 

6. Petition for review, together with proof of service of notice 
of filing petition for review and of service of a copy of petition for 
review. 

7. Order enlarging time to transmit record not included in record. 

8. This praecipe. \ 

(Signed) E. Barrett Prettyman, v 

General Counsel Bureau of Internal Revenue . 

Service of a copy of the within praecipe is hereby admitted this 
5th day of March 1934. 

Ellsworth C. Alvord, 
Attorney for Respondent. 

RHT-afh. 3-3-34. 
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495 United States Board of Tax Appeals, Washington! 

Docket No. 50582 j 

! 

Commissioner of Internal Revenue, petitioner i 

' 

V . | 

The California Oregon Power Company, respondent 

! 

Certificate 

I, B. D. Gamble, clerk of the U.S. Board of Tax Appeals, do 
hereby certify that the foregoing pages, 1 to 494. inclusive], contain 
and are a true copy of the transcript of record, papers, and proceed¬ 
ings on file and of record in my office as called for by the Prsecipe 
in the appeal (or appeals) as above numbered and entitled. 

In testimony whereof. I hereunto set mv hand and affhd the seal 
of the United States Board of Tax Appeals, at Washington, in the 
District of Columbia, this 3rd day of April 1934. 

[SEAL] B. D. GaMB^E, 

Clerk. United States Board of Tax Appeals. 

f 

496 United States Board of Tax Appeals 

Docket No. 50582 j 

Commissioner of Internal Revenue, petitioner 

j 

vs. 

The California-Oregon Power Co., respondent! 

' i 


Order enlarging time 


On motion of counsel for the petitioner, it is 
Ordered: That the time for preparation of the evidence a^id trans¬ 
mission and delivery of the record sur petition for review of the 
above-entitled proceeding in the Court of Appeals for the District of 
Columbia, be and it is hereby extended to April 2, 1934. 


[seal] 


(Signed) Eugene Black, Member . 


Dated: Washington. D.C.. Feb. 20, 1934. 
jd. 


i 

i 


Now, April 3, 1934, the foregoing is certified from the rebord as a 


true copy. 

51146—34 - 16 


I 

B. J. Gamble, 

Clerk , U.S. Board of Tax Appeals. 
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497 United States Board of Tax Appeals 

Docket Xo. 505S2 

Commissioner of Internal Revenue, petitioner 

vs. 

The Califoenia-Oregon Power Co., respondent 

Order enlarging time 
For cause appearing of record, it is 

Ordered : That the time for transmission and delivery of the record 
sur petition for review of the above-entitled proceeding in the Court 
of Appeals for the District of Columbia, be and it is hereby extended 
to April 10. 1934. 


[seal] 


(Signed) Eugene Black, Member. 


Dated: Washington. D.C., March 31. 1934. 
jd. 

Now, April 3. 1934:. the foregoing is certified from the record as a 
true copy. 

B. J. Gamble. 

Clerk , Board of Tax Appeals. 
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United States Court of Appeals for the 
District of Columbia 


No. 6196 

I 

Guy T. Helverixg, Commissioner of Internal 

Revenue, petitioner 

v. | 

The California Oregon Power Company 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE PETITIONER 


OPINION BELOW 

The only previous opinion in this ease is an un¬ 
reported memorandum opinion of the Board of Tax 
Appeals (R. 231). 

JURISDICTION 

i 

This review involves income taxes against the 
respondent amounting to $35,645.40 for the cal¬ 
endar vear 1926 under the Revenue Act of 1926. 
The decision of the Board of Tax Appeals w&s en¬ 
tered on September 27, 1933 (R. 232). Petition 
for review was filed December 22, 1933 (R. 237), 


i 




2 


pursuant to the provisions of Sections 1001-1003 of 
the Revenue Act of 1926, c. 27, 44 Stat. 9, 109-110, 
as amended bv Section 1101 of the Revenue Act of 
1932, c. 209, 47 Stat. 169, 286. 

QUESTION PRESENTED 

Where bonds issued at a discount are retired at 
a premium before maturity with the proceeds of 
new bonds issued for that purpose, may the tax¬ 
payer deduct the unamortized discount, expense 
and premium incident to the retirement in the year 
tlie original bonds were retired, or must they be 
amortized over the life of the later bonds ? 


STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved appear in 
the Appendix infra, pp. 12-14. 

STATEMENT 

The facts as stipulated and found by the Board 
of Tax Appeals (R. 12—231) may be summarized as 
follows: 

In 1921 the taxpayer issued $2,000,000 par value 
of its 20-year Series A 7Mi percent bonds at a dis¬ 
count of $100,000 and expense of $24,043.60 (R. 15). 
Between 1921 and 1926 the taxpayer had reacquired 
$129,700 face amount of that series, leaving out¬ 
standing $1,870,300 (R. 15). The surplus of the 
taxpayer as of the beginning of 1926 was but 
$542,527.88 (R. 230). 

In the early part of 1926 the taxpayer issued 
new bonds,, maturing in 1946 with proceeds of 


3 


which it retired the old bonds at an expense of 
$1,300.27 and at a total premium of $187,0^0 (R. 
17-19), all in accordance with a plan which had 
been carefully considered and formulated ini detail 
(R, 104, 109, 110, 115, 126, 128, 135, 136, 138] 142). 

From 1921 to 1926, deductions were allowed each 
year representing amortization of the original dis¬ 


count ($100,000) and of the expense of issuance 

($24,043.60) computed on an annual basis oyer the 

prospective life of the old bonds (R. 18, 19). At 

the beginning of 1926 the unamortized portion of 

said original discount and expense was $89,629.97. 

The sole question at issue is whether that aijnomit 

together with the premium and cost of retirement 

of the original bonds may be taken as a deduction 

in their entirety in 1926, the year of the retirement, 

or whether they must be amortized over the life of 

•/ 

I 

the new bonds. 


The taxpayer kept its books after the above re¬ 
funding such that it continued to amortize tlje un- 

i 

amortized portion of the original bond discount 
over the prospective life of the new issue along with 
the retirement premium and expense. 1 The Com¬ 
missioner ruled that those amounts together with the 
unamortized portion of the issuance expense should 
likewise be amortized over the prospective liife of 
the subsequent bonds for income-tax purposes. 


1 The original expense of issuance ($24,043.60) was 
charged off on taxpayer's books in 1921, but for income-tax 
purposes that amount was also amortized during thej years 
1921 to 1926 (R. 18). 


i 





4 


The Board of Tax Appeals overruled the Commis¬ 
sioner’s determination. 

SPECIFICATION OF ERRORS TO BE URGED 

1. The Board of Tax Appeals erred in holding 
that the unamortized discount and expense of the 
prior bond issue together with the premium paid 
upon retirement of such bonds and the expense 
incident thereto are deductible in their entirety in 

%f 

the year of retirement. 

2. The Board of Tax Appeals erred in failing to 
uphold the Commissioner’s determination that the 
unamortized discount and expense of the prior 
bond issue together with the premium paid upon 
retirement of such bonds and the expense incident 
thereto should be ratably spread over the life of 
the subsequent issue. 

SUMMARY OF ARGUMENT 

1. The new bonds were issued for the express 
purpose of retiring the old. From the taxpayer’s 
point of view, even as evidenced by its own system 
of accounting, there was a continuing transaction. 
No such occasion, therefore, has presented itself 
to justify the entire deduction in the year of 
retirement. 

2. Even assuming that the two issues were sep¬ 
arate and distinct transactions, the payments in 
question were incidental to the floating of the sec¬ 
ond issue, and should therefore be prorated over 
the prospective life of the second issue. 


5 


i 

3. The Commissioner's determination is not in 

j 

conflict with the regulations. They merely provide 
for deduction of the unamortized bond discount in 
the year of retirement. The regulations are pot di¬ 
rected at the situation presented by successive bond 
issues where the later issue is floated for the sole 

i 

purpose of retiring the earlier. 

ARGUMENT 

j 

This case does not present the question whether 
the amounts involved are deductible, but father 
when those amounts are deductible. There jtre no 
Supreme Court cases and there is but one Fjederal 
court case squarely in point. In that case (San 
Joaquin Light rf* Power Corp . v. McLaughlin , 65 F. 
(2d) 677 (C.C.A. 9tli)), the court decided, hut we 

i 

believe erroneously so, against the position | taken 
by the Commissioner. 2 


From the taxpayer’s point of view, the retirement j of the 

prior issue did not constitute a closed transaction, but 

was rather one step in a plan of continuous borrowing 

i 

Premium and discount are elements to be con¬ 
sidered in computing the cost of money. Where 
a loan extends over a period of years, thejy are 
spread so as to reflect more accurately the actual 
cost to the borrower. We contend that in the in- 

i 

stant case the two bond issues, viewed froijn the 
_- 

2 The decision in that case has received adverse comment 
in 47 Harvard Law Keview 1200, 1260-1201 [1934]. j 


standpoint of the corporation, were so interrelated 
that tliev must be treated as a unit for an accu- 
rate determination of the cost of borrowed money. 

At the outset it should be observed that what 
may be a closed transaction from the point of view 
of the original bondholder need not be a closed 
transaction as to the issuing corporation. Each 
occupies a separate and distinct status for the de¬ 
termination of income-tax liabilitv and an event 

•/ 

which affects such liability of one may be wholly 
ineffective and irrelevant in the case of the other. 
Thus the corporation might issue its bonds and 
repurchase them at a price which could give rise 
to tax liability (Cf. United States v. Kirby Lumber 
Co., 284 U.S. 1) without affecting the liability of 
the bondholder in the slightest degree. Again the 
ordinarv sale of bonds bv one individual to another 
is an occasion for taxable gain or loss to the vendor, 
but certainly that sale does not present a similar 
occasion to the issuing corporation. In the instant 
case we are concerned onlv with the tax liabilitv of 
the issuing corporation. Accordingly, the present 
case must be viewed from the situation of the re¬ 
spondent alone, uninfluenced by the effect of the 
circumstances upon the bondholders. 

Viewed in this manner, the whole transaction 
was merelvi a substitution of indebtedness. The 
old bonds were called before maturity rather than 
voluntarily turned in for redemption. It is plain 
that to the extent that the proceeds of the new 
bonds were to be used to retire the old, the respond- 


! 

i 


ent regarded the new bonds as a mere substitution. 
Throughout the record there is a general undercur¬ 
rent to that effect, it being undisputed tliat the 

i 

greater part of the new bonds were issued for the 
express purpose of retiring the old (R. 104, 109, 
110,115, 126, 128, 135, 136, 138, 142). The planner 
in which the whole transaction was carried out 

illustrates this fact. Under the contract with H. M. 

! 

Byllesby and Company, that company deposited the 
proceeds of the new bonds with the trustee, the 
Mercantile Trust Company of California,! which 
used the greater part thereof to redeem thb prior 
issue (R. 19). j 

Not only were the proceeds of the new bonds so 
used, but it would have been impracticable br im¬ 
possible for the respondent to retire the old | bonds 
in any other way since its surplus at the time was 
but $542,527.88 (R. 230) while the bonds retired 
were far in excess of that amount. Furthermore, 
while not conclusive, it may be noted that the re¬ 
spondent did not treat the retirement as a jclosed 
transaction on its books. It continued to amortize 
the amounts involved (except the original issuance 
expense) in succeeding years (R. 19). 

That the obligations of the corporation assujmed a 
different form is not material. The Commission- 

i 

er's determination was in accord with the theory 
underlying Pig & Whistle Co. v. Commissioner, 9 
B.T.A. 668. There a new lease was executed Super¬ 
seding one previously in existence. In holding that 
the unextinguished cost of acquiring the original 


! 
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lease should be prorated over the term of the new 
lease, it was said (p. 670): 

While the unextinguished cost of the old 
lease might have been a loss had the lease 
been canceled before expiration if no new 
lease had been executed, viewing the entire 
transaction we believe there was such a con- 
tinuitv of rights and such an interrelation 
between the two leases as to justify the hold¬ 
ing that the unextinguished cost of the first 
was part of the cost and consideration of the 
second. 

Similarly, in the present case, the unextinguished 
cost of the prior bond issue might have been de¬ 
ductible had the issue been retired before maturitv 

%/ 

and no new issue floated. But, viewed from the 
standpoint of the respondent, there was a mere 
substitution of one indebtedness for another. One 
set of evidences of indebtedness was issued and 
another retired. There was such an interrelation 
between the two borrowings as to justify spreading 
the amounts in question over the prospective life of 
the new issue. We submit that there was not a 
closed transaction, so far as the respondent was 
concerned, until the interrelated borrowing ceased 
and the obligation was Anally liquidated. So 
viewed, the deductions sought by the respondent 
did not represent a realized loss. The new bonds 
might conceivably be retired in subsequent years at 
less than the issuing price. Such an acquisition 
would lessen any political loss theretofore set up. 
The determination of an actual loss should, there- 
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fore, be deferred until the time when the j second 
issue is matured or paid off, leaving all discount 

i 

and expenses to be amortized over the life! of the 
borrowing. Cf. New York Ins. Co. v. Edwards, 
271 U.S. 109. ! 

11 

Even if the second bond issue is considered a separate 
transaction, the amounts in question must be spread 
over the life of the second issue because they were 
incidental thereto 

i 

A more favorable money market and the pros- 

! 

pect of reducing the interest rate on its bonded in¬ 
debtedness presumably induced the new bond issue 
(R. 104). Bonds paying 7J percent were Retired 
and new ones bearing a rate of 5M> percent were 
issued. The new bonds were issued for the piirpose 
of retiring the old and, conversely, the old were re¬ 
tired in the process of issuing the new, thereby re¬ 
adjusting the corporate indebtedness and effecting 
a saving in interest rates. The acceleration jof the 
old bonds was merelv incidental to the refinancing 
scheme and probably would not have occurred! with¬ 
out it. Thus the amounts involved were $n in¬ 
tegral part of the cost of the new issue and ^hould 
be spread over its life rather than deducted as a 
loss at the time of refinancing. Pig & Whistle Co. 
v. Commissioner, supra (p. 670). The cost of ac¬ 
quiring an asset cannot be regarded as deductible 
as a loss or expense for the year in which it |is in¬ 
curred. Anahma Realty Corp. v. Commissioner, 
42 F. (2d) 128,130 (C.C.A. 2d). ! 


i 


i 
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III 

The position here taken is not in conflict with the 

regulations 

The taxpayer will doubtless contend that the pro¬ 
visions of the regulations relating to bond discount 
and premium having been in force for a number 
of years have met with legislative approval upon 
the reenactment of the pertinent statutory pro¬ 
visions. That conclusion we do not controvert. 
But we do disagree with the conclusion that the 
regulations cover the present situation. 

A 

As to expense of issuance and retirement .—The 
regulations do not in any way purport to embrace 
the situation relating either to expense of issuance 
or expense of retirement. 

B 

As to discount on issuance and premium on re¬ 
tirement .—While the regulations provide in effect 
that unaniortized discount together with premium 
on retirement mav be taken as a deduction in the 
vear of retirement, thev deal onlv with the situation 

V 7 %/ 4 / 

pr esented by the extinguishment of a bond issue 
where no new issue is floated to replace the old . 
Nowhere in the regulations is there anv indication 
that the question of successive bond issues was con¬ 
templated.' 


11 


The very most that the respondent can success- 

i 

fully maintain is that the regulations are gmbig- 

! 

uous on this point. But if ambiguous, tlije rule 
here contended for being the result of the interpre¬ 
tation of the regulation by the authority which pro¬ 
mulgated it, such interpretation should have great 
weight with this Court, particularly in view!of the 
fact that the regulation upon its face could n<jt have 
had within its purview the situation herej being 
considered. 

I 

CONCLUSION 

j 

Whether the new issue is to be regarded as| a sep¬ 
arate transaction or not, the amounts involved 
should have been prorated over the prospective life 
of the new issue. The regulations do not purport 
to cover the situation in question. The decision of 
the Board of Tax Appeals should be reversed. 

Respectfully submitted. 

Frank J. Wideman, j 
Assistant Attorney General. 
Sew all Key, 

Norman D. Keller, 
Arnold Raum, | 

Special Assistants to the Attorney GentiraL 

August 1934. I 


i 
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APPENDIX 


REVENUE ACT OF 1926, C. 27, 44 STAT. 9 

Sec. 234. (a) In computing tlie new income of 
a corporation subject to the tax imposed by section 
230 there shall be allowed as deductions: 

(1) All the ordinary and necessary expenses 
paid or incurred during the taxable year in carry¬ 
ing on anv trade or business, 

O ft/ 7 

***** 

(4) Losses sustained during the taxable year and 
not compensated for by insurance or otherwise. 
* * * (U.S.C.App., Title 26, Sec. 986.) 

REGULATIONS 6 9, ISSUED UNDER REVENUE ACT OF 192 6 

Art. 563. Sale of capital stock , bonds , and capital 
assets .—A corporation sustains no deductible loss 
from the sale of its capital stock. (See article 543.) 
If it sells its bonds at a discount, the amount of 
such discount is treated in the same way as interest 
paid, and if it retires its bonds at a price in excess 
of the issuing price, such excess may usually be de¬ 
ducted as expense. (See article 545.) Any loss 
sustained by a corporation upon the sale of its 
capital assets, computed as provided in sections 
202-204 and articles 1561-1603, subject to the limi¬ 
tation provided in section 234 (a) (4) as to the pur¬ 
chase and sale of stock or securities, is deductible. 

( 12 ) 
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! 

I 

i 

^ . ! 

Art. 545. Sale and retirement of corporate 

bonds. —(1) (a) If bonds are issued by a corpora¬ 
tion at their face value, the corporation realizes no 
gain or loss. ( b ) If thereafter the corporation 
purchases and retires any of such bonds at i price 
in excess of the issuing price or face vahie, the 
excess of the purchase price over the issuing price 
or face value is a deductible expense for the tjaxable 
year. (See section 234 and article 563.) (c) If, 

however, the corporation purchases and retires any 
of such bonds at a price less than the issuing price 
or face value, the excess of the issuing price or face 
value over the purchase price is gain or incofne for 
the taxable vear. 

" i # 

(2) ( a ) If bonds are issued by a corporation at 
a premium, the net amount of such premium is gain 
or income which should be prorated or amortized 
over the life of the bonds, (b) If thereafter the 
corporation purchases and retires any of such 
bonds at a price in excess of the issuing price minus 
any amount of premium already returned as in¬ 
come, the excess of the purchase price over the 
issuing price minus any amount of premium al¬ 
ready returned as income (or over the face! value 
plus any amount of premium not yet returned as 
income) is a deductible expense for the taxable 
year, (c) If, however, the corporation purchases 
and retires any of such bonds at a price less than 
the issuing price minus any amount of premium 
already returned as income, the excess of thg issu¬ 
ing price minus any amount of premium already 
returned as income (or of the face value plus any 
amount of premium not yet returned as income) 
over the purchase price is gain or income for the 
taxable year. 
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(3) (a) If bonds are issued by a corporation at 
a discount, the net amount of such discount is de¬ 
ductible and should be prorated or amortized over 
the life of the bonds. (?>) If thereafter the cor¬ 
poration purchases and retires any of such bonds 
at a price in excess of the issuing price plus any 
amount of discount already deducted, the excess of 
the purchase price over the issuing price plus any 
amount of discount already deducted (or over the 
face value minus anv amount of discount not vet 
deducted) is a deductible expense for the taxable 
year, (r) If, however, the corporation purchases 
and retires any of such bonds at a price less than 
the issuing price plus any amount of discount al¬ 
ready deducted, the excess of the issuing price plus 
anv amount of discount alreadv deducted (or of the 

face value minus anv amount of discount not vet 

%> 

deducted) over the purchase price is gain or in¬ 
come for the taxable year. 
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IN THE i 

i 

COURT OF APPEALS OF THE DISTRICT OF COLUMBIA 

I 

i 

October Term, 1934. I 

/ i 


No. 6196 


Guy T. Helvering, Commissioner of Internal Rpvenue, 

Appellant , 

v. j 

The California Oregon Power Company, Appellee. 


Appeal from the Board of Tax Appeals 


BRIEF FOR APPELLEE 


PREVIOUS OPINION j 

The only previous opinion in this case is an) unre- 
ported memorandum opinion of the Board of Tax 
Appeals. (R. 231) The taxable year is 192^. (R. 

231-237) 

QUESTION PRESENTED 

The sole question is, Whether the taxpayer lis en¬ 
titled to deduct in 1926 the unamortized discount and 
expense and the retirement premium and expense on 



9 


its bonds which were issued in 1921 and retired in 

1926, the funds for the retirement being derived from 

part of the proceeds of a new issue of bonds sold in the 

latter vear. 

* 

The Board of Tax Appeals sustained the deduction. 

STATEMENT OF FACTS 

Taxpayer, a California public utility corporation, is 
engaged in supplying water and electricity to certain 
communities in southern Oregon and northern Cali¬ 
fornia. 

In 1921, taxpayer sold $2,000,000 face amount of its 
Series A 7M>% twenty-year bonds at a discount of five 
points, or $100,000. These bonds were secured by a 
first and refunding mortgage on certain of taxpayer’s 
properties and will be referred to as the bonds 

or the 1921 bonds. Provision was made for the retire¬ 
ment of the issue or a substantial part thereof through 
a sinking fund. (R. 65-67) The expenses of issuance 
were $24,043.60. Thus, the total figure for discount 
and expense was $124,043.60. 

Bv Januarv 1, 1926, annual amortization deductions 
(1921-1925, inclusive), based on the prospective twenty- 
year life of the 7 ! /2% bonds, had reduced the foregoing 
total figure of discount and expense to $89,629.97. 
Prior to that date, $129,700 face amount had been re¬ 
acquired through a sinking fund, leaving $1,870,300 
face amount of the 7*4% bonds outstanding January 
1, 1926. (R. 15, 19) 

One of the problems in the taxpayer’s business is 
the financing of improvements and new construction. 
The proceeds of the 7 1 4% bonds had been used for 
this purpose.; The 1921 mortgage securing the 7 1 /L > % 
bonds was a “’closed” mortgage, that is, the total bonds 
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outstanding thereunder could not exceed $10,000,000. 
(R. 53) By 1926, practically the entire $10,000,000 of 
bonds had been issued. (R. 114) Moreover, & large 
amount of construction had been paid for from the cur¬ 
rent funds of the company, more than $800,000jhaving 
thus been expended during April and May, 1925;, alone. 
(R. 103) To reimburse the taxpayer’s treasury for 
construction financed from current funds and to pro¬ 
vide a balanced and comprehensive program for [financ¬ 
ing construction during the ensuing five to tenj years, 
the taxpayer’s officers and directors, in the [fall of 
1925, determined upon a substantial change and ^nlarg- 
ment of its capital stock and bonds. (R. 102, 1(|3, 109, 
110) The plan involved the execution and delivery of 
a new “open-end” mortgage under which bond^j; could 
be issued without a fixed maximum limit, but subject 
to appropriate restrictions. (R. 110) 

Accordingly, on February 1, 1926, the taxpayer is¬ 
sued and sold $3,000,000 face amount of its Series A 
5 l A % twenty-year bonds secured by a new open-end 
general and refunding mortgage. These bonds will be 
referred to as the 5%>% bonds or the 1926 bondsl The 
entire issue was purchased for investment by Thj? Cali¬ 
fornia Power Corporation. The net proceeds i(after 
deducting $210,000 discount and $26,153.22 expense) 
were $2,763,846.78. Pursuant to a call made sometime 
previously, the $1,870,300 face amount of 7 1 /1>% jbonds 
then outstanding were redeemed on February lj 1926, 
at a premium of 10%. Redemption expense was 
$1,300.27. Thus, $2,058,630.27 of the net proceeds of 
the new 5 1 / *>% bonds were used to retire all tlffi out¬ 
standing 7 1 /i>% bonds. (R. 17, 18) I 

The taxpayer contends, and the Board of Tak Ap¬ 
peals held, that the unamortized discount and expense 


i 

I 

I 
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and the retirement premium and expense on the 
bonds which were retired in 19*26 were deductible in 
that year. The Commissioner contends that the Board 
erred by declining* to spread these amounts over the 
prospective life of the new 5 1 /»% bonds, i. e., 1926-1946. 
(Appellant’s brief, p. 4) 

SUMMARY OF ARGUMENT 

I 

The source of the retirement funds is immaterial. 

II 

Specifically answering the arguments advanced by 
the Commissioner, the 1926 bonds should not be bur¬ 
dened with the unamortized costs of the 1921 bonds— 

(a) The 1921 borrowing became a “closed trans¬ 
action” upon the retirement of the bonds in 1926; 

(b) The 1921 costs were not “incidental” to the 
1926 bonds. 

III 

From every practical standpoint, the 1921 costs were 
not related in anv wav to the actual cost of the 1926 

v * 

borrowing. 

IV 

The taxpayer’s position has been sustained by the 
Supreme Court of the United States. 

V 

The taxpayer’s position is sustained by the regula¬ 
tions. 


0 


I 

i 


ARGUMENT 

I 

i 

The source of the retirement funds is immaterial. 

The 7 1 /1>% bonds were issued in 1921 and wjere re¬ 
tired by payment in full in 192(j. They were redeemed 
and cancelled in the latter year. The discount ivas ir¬ 
revocably sustained. The premium and expense, like 
the principal indebtedness, were disbursed in cash. All 
these items were closed out and disposed of iiji 1926. 
The 7%% bond issue and all the incidents thereof came 
to an end in that year. i 

Nevertheless, the Commissioner argues that, though 
the bonds were extinguished, the unamortized discount 
and expense and the retirement premium and expense 
should be kept alive after 1926 and should be prorated 
over a twenty-year period beginning in 1926. He will 
doubtless admit, as he did in Great Western power 
Company of California v. Commissioner, 30 B. jT. A. 
— (No. 76), that the taxpayer would have be<jm en¬ 
titled to deduct the full amount of all unamortizejd dis¬ 
count and expense and retirement premiums aiid ex¬ 
pense in 1926 upon retirement of the ~V> c /c bonds !if the 
retirement funds had come from the general resources 
of the company. In his brief (p. 7) he intimates that 
these deductions would be proper if the 7%% bonds 
had been retired from “surplus”. j 

The Commissioner’s contention in the present case 
comes down to the proposition that these items should 
be deferred and spread over the period 1926-1946 be¬ 
cause the taxpayer derived die funds for the retirement 
of the 7*4% bonds from the sale in 1926 of itsj new 
5*4% bonds. Thus, the controlling feature of the pom- 






missioner’s contention is sharply drawn and may be 
stated as follows: The deductibilitv of the unamort- 
ized discount and expense and retirement premium 
and expense on the 7Va 7< bonds in 1926 depends solely 
upon the source of the retirement funds. 


The Commissioner’s contention, we submit, is novel. 
Section 234 of the 1926 Act prescribes the deductions 
allowable to a corporation. It provides for deducting- 
business expenses, interest, taxes, losses, bad debts, 


and other items. 


The section will be searched in vain 


for anv language confining deductibilitv to pavments 
from “surplus” and denying deductibility of the speci¬ 
fied items when paid from borrowed funds. It might 
just as well be argued that a loss on the voluntary sale 
of a physical asset, such as a truck, should not be al¬ 
lowed merely because the proceeds are used to buy 
another truck. 


The courts and the Board of Tax Appeals have re¬ 
peatedly denied the Commissioner’s present conten¬ 
tion. The deductibility of unamortized discount and 
expense and retirement premium and expense in the 
year of retirement, where the money to retire the 
bonds was obtained by the sale of a new issue of 


bonds, has been squarely sustained. 


San Joaquin Light <£ Power Corporation r. Mc¬ 
Laughlin, (C. C. A. 9th) 65 F. (2d) 677: 
Commissioner v. Columbia Steel Corporation, 
(C. C. A. 9th) 67 F. (2d) 989; 

The East Ninth Euclid Company. 26 B. T. A. 
32, affirmed upon reconsideration, 27 B. T. A. 
1289; 

Great Western Power Company of California, 

30 B. T. A.- (No. 76); 

The National Tile Company, 30 B. T. A. - 



t 

! 

See also: 

S. <L L. Building Corporation, 19 B. Ti A. 788, 
s. c. 60 F. (2d) 719, 288 U. S. 406; ! 

Indiana Lamp Corporation , 28 B. Tj A. 491 
(acq. XIII I. R. B. No. 6); | 

Metropolitan Properties Corporation, 24 B. T. 
A. 220 (acq. XI-1 C. B. 5). 

I 

We know of no decisions to the contrary. 

San Joaquin Light <& Power Corporation , v. Mc¬ 
Laughlin, supra, is a carefully reasoned decision pred¬ 
icated on facts identical with those in the present case. 
There, the taxpayer, on May 1, 1922, i1 called’’ an issue 
of fifteen-year bonds designated as Series D Sfc bonds 
which it had sold at a discount in 1920. Funds|for this 
redemption were secured from the sale in 19£2, at a 
discount, of a new issue of thirty-year bondfc; desig¬ 
nated as Series B 6% bonds. The question was 
whether the unamortized discount and expense land the 
retirement premium and expense constituted! proper 
deductions from the taxpayer’s income in 1^)22, the 
year of retirement. The court examined the 'leading 
authorities on the subject, considered the practical fea¬ 
tures of the problem, including its accounting a}id busi¬ 
ness aspects, and squarely upheld the deductions for 
the year 1922. It was immaterial that the retirement 
funds had been derived from the sale of a new issue 

i 

of bonds. 

The Commissioner expressly concedes that the San 
Joaquin case is squarely in point. (Appellantjs brief, 
p. 5) ; 

In The National Tile Company, 30 B. T. A- - 

(No. 8), the Board said: | 

“Where the bonds are retired by payment of 
the indebtedness in cash, it does not seem to us 


i 
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important how the obligor secured the money to 
discharge the obligations. The fact that the 
money was obtained by the issuance of stock 
rather than out of earnings is not here controlling. 
It is the discharge of the obligation that creates 
the occasion for writing off the unamortized por¬ 
tion of i the discount and expense and any pre¬ 
miums paid in connection with the retirement of 
the bonds. The case is ruled bv East Ninth Euclid 
Co., supra, and the petitioner must prevail. See 
also American Chicle Co., supra; Indiana Lamp 
Corp., 28 B. T. A. 491. ' ‘ *” [Italics oursl 


The source of the retirement funds is immaterial. 


The 1926 loan should not he burdened with the costs 
of the 1921 loan. 

Discount, premium, and expense are simply costs of 
borrowing money. Like interest, they attach to par¬ 
ticular loans. 

The opinion of the Circuit Court of Appeals for the 
Ninth Circuit in the San Joaquin case contains the fol¬ 
lowing lucid explanation of discount and premium (Go 
F. (2d) 679): 

“Discount, on the one hand, and premium, on 
the other, in case of a bond issue are merely a 
means of adjusting the transaction to the current 
market rate for money based upon the credit of 
the debtor and the availability of money for lend- 
ing bv the creditor. It is recognized bv the rules 
of the Treasury Department and by the systems 
of accounting in vogue in corporate affairs that 
these items of premium or discount, as the case 
may be, are but methods of adjusting the actual 
cost of money, and therefore, whether there is a 
discount or premium, that is, whether there is a 
loss or & profit in either case, it should be spread 
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over the term of the bonds to make the books of 
the corporation reflect the actual annual cost of 
money rather than the nominal rate specified in 
the bond, so that during 1 such term funds should 
be accumulated by the borrower in annuajl install¬ 
ments sufficient with interest to pay such discount 
or loss; or in case of premium, or gain,; that an 
apportionate amount of premium should be set 
aside each rear to decrease the nominal interest 
for that year to the actual cost of the mbney for 
that year. Western Maryland R. Co. v. Commis¬ 
sioner (C. C. A. 4), 33 F. (2d) 695, and references 
therein.” 


To the same effect see Western Maryland I Railway 
Company v. Commissioner, (C. C. A. 4th) 33 F. (2d) 
695, 697; Chicago, Rock Island &■ Pacific Railway Com¬ 
pany, 13 B. T. A. 9S8. The regulations themselves ex¬ 
pressly recognize these principles. (Appellant}’s brief, 

p. 12) | 

The cost of the use of money, whether expressed as 
interest, premium, or discount, varies considerably 
from time to time, depending upon the supply <j>f funds 
available in the money market, the credit standing of 
the borrower, the type of investment offered, tjlie mea¬ 
sure of seeuritv behind the investment, and other fac- 
tors. In 1921, money was scarce, as a consequence of 
which the weighted average yield of new issues of 
public utility bonds was 7.07%. Bv 1926, moijiey had 
become more plentiful so that the average yield de¬ 
clined to 5.53%. (Grimes and Craigue, Principles of 
Valuation, 1928, p. 204) The cost of money necessarily 
attaches to particular loans. It is dependent jon con¬ 
ditions in existence at the time a particular loan is 
made and retired. Each loan has its own cost}, based 
upon its own conditions. 
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The authorities squarely sustain the proposition 
that eacli loan must bear its own burden of costs. 

San Joaquin Light Power Corporation v. Mc¬ 
Laughlin, (C. (j. A. 9th) 65 F. (2d) 677; 

Commissioner v. Columbia Steel Corporation , 
(C. C. A. 9th) 67 F. (2d) 989; 

The East Ninth Euclid Company , 26 B. T. A. 32, 
affirmed upon reconsideration, 27 B. T. A. 
1289; 

Great 'Western Power Company of California , 
30 B. T. A.- (Xo. 76); 

The National Tile Company, 30 B. T. A. - 

(Xo. 8). 

See also: 

S. & L. Building Corporation, 19 B. T. A. 788, 
s. c*. 60 F. (2d) 719, 288 U. S. 406; 

Indiana Lamp Corporation, 28 B. T. A. 491 (acq. 
XIII I. R. B. Xo. 6); 

Metropolitan Properties Corporation , 24 B. T. 
A. 220, acq. XI-1 C. B. 5). 

In the San Joaquin case the court said (65 F. (2d) 
679): 

“The rule of the Treasury Department and the or¬ 
dinary system of accounting as well, requires that 
each bond issue be treated as separate and dis¬ 
tinct and that consequently when the bond issue 
is paid off the unamortized amount of discount 
which had been spread over the life of the bond is 
deemed paid at the time of the payment of the 
bond if it is redeemed at par, as in the case at 
bar.” 

The Board of Tax Appeals in The East Ninth Euclid 
case said (26 B. T. A. 36): 

“The legal consequence of these facts is that 
petitioner may not claim any deduction in 1923. 
It was entitled to recover the unrecouped bond dis- 
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count, if at all, in 1920, when the bonds were called 
before maturity and retired. The bond issue of 
which they were a part was wiped out and wholly 
ceased to exist at that time. Bv the demisie of the 
parent bond issue to which it was attached, the 
unrecovered bond discount became an [orphan. 
Thereafter, there was no parent to which i;t might 
naturally adhere. It is thus necessary lo deny 
both of petitioner’s contentions. The respondent’s 
action is approved.” 

In the later opinion in The East Ninth Euclid case 
(27 B. T. A. 1289) the Board emphasized the same 
proposition (p. 1290): 

i 

“It was then decided, on the facts of tile case, 
it appearing that the two bond issues werejwholly 
separate, there being no exchange or substitution 
of bonds of the new for those of the old isdue, pe¬ 
titioner’s right to claim a deduction for uhamor- 
tized bond discount matured when the ohjl bond 
issue was retired. Consequently respondent cor¬ 
rectly declined to allow the deduction in a subse- 
quent year. 

“Our former decision in this case was not! based 
on a lack of proof. AYe specifically held tha| there 
was no exchange of bonds or substitution [of the 
new issue for the old, and that accordingly the 
unamortized bond discount applicable to t[lie old 
issue could not attach to the new bond issue]” 

! 

In Great Western Power Company of California, 30 

B. T. A. - (Xo. 76), where the original 8%| issue 

was retired in part by exchange for a 7% issue jplus a 
cash premium, the Board said: 

i 

“Each issue had its own costs and was entil]led to 
amortize such costs over the life of its bond*j>. Re¬ 
spondent conceded by his treatment of the; same 
that the unrecovered costs attaching to the |jonds 


i 
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of the General Lien 8’s issue reacquired for cash 
constituted a deductible loss in 1924 when so pur¬ 
chased and retired. We can see no proper basis 
for distinguishing in principle the bonds retired 
after reacquisition by exchanging for Series B 7's 
plus a cash premium. The General Lien S’s bond 
issue was pro tanto wiped out and there were no 
longer anv bonds to which the unrecovered costs 
were kin or to which thev could adhere. These 
costs were not part of the cost of floating the 
Series B 7’s, nor were they related to the bonds 
of that series in any other way.” 


In the light of the above authorities, let us now ex¬ 
amine the Commissioner’s position in this case. The 
Commissioner contends in the first branch of his argu¬ 
ment (at page 5 of his brief) that the 1921 borrowing 
did not comedo a close in 1926. He suggests that there 
was a “continuing transaction”. He does not suggest 
that the 1921 bonds continued in existence—for the 
obvious reason that they were retired and cancelled in 
1926. Apparently lie views all financing, from the 
creation of ithe corporation to its dissolution—and 
more specifically, in this case, from 1921 to 1946—as a 
‘‘continuing transaction ’ \ 

With what seems to us a proper lack of faith in this 
argument, the Commissioner next contends (at page 9 
of his brief) that, admitting that the transaction was 
not a “continuing transaction”, nevertheless, the un¬ 
amortized costs of the 1921 bonds must be spread over 
the 1926 bonds “because they were incidental thereto”. 


(a) The 1921 borrowing became a “closed transac¬ 
tion” UPON THE RETIREMENT OF THE BONDS IN 

1926. (See appellant's brief, p. 5) 

The 5V>% bonds of 1926 were entirely different obli¬ 
gations from the IV 2 7° bonds of 1921: 
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1. There was a difference of 2% in the interest rate. 
The 1921 loan bore a 7VL>% coupon, the 1926 loan a 
5%% coupon. 

2. The holders were different. The 1921 boijids were 

sold, through investment bankers, to the public. The 
new 1926 bonds were not sold to the public but to a 
single purchaser, The California Power Corporation. 
Gain or loss unquestionably was recognized td each of 
the old bondholders on retirement of the IVityc bonds 
in 1926. The new creditor, The California Power Cor¬ 
poration, acquired a new basis for gain or loss on the 
5%% bonds, uttcrlv divorced from anv of thelcosts of 
the 7VL>% bonds to the old bondholders. This difference 
alone is fatal to the Commissioner’s contention, dis¬ 
cussed below, that there was but a single continuing 
transaction. ! 

3. The face amounts of the two loans wer^ differ¬ 

ent. The 1921 loan was $2,000,000 and the 1926 loan 
$3,000,000. I 

4. The maturities were different. The 1921 bonds 
matured in 1941, the 1926 bonds in 1946. 

5. The security was different. The 1921 ldan vras 
issued under a closed mortgage. The 1926 lqan was 
issued under a new open-end mortgage which! consti¬ 
tuted a lien on additional properties and liad^ as the 
1921 mortgage did not, the important “after-acquired 
property” clause. (R. 154-5) 

6. The conditions of the money market werej differ¬ 

ent. As heretofore shown, the weighted average yield 
of new issues of public utility bonds in 1921 was 7.07% 
and in 1926 was 5.53%. ! 

7. The discount was different. The 71921 bonds 
were sold at a discount of five points. The 5%% 1926 
bonds were sold at a discount of seven points. The net 
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realization to the company per $1,000 bond on the 1926 
borrowing was less than on the 1921 borrowing. 

All these facts are utterly inconsistent with the 
Commissioner's contention that the two loans were but 
one transaction. 

Let us consider exactly what is meant by a “trails- 

* • 

action” and a “closed transaction”. A “transaction” 
necessarily involves two or more persons. It was im¬ 
possible for the taxpayer to “transact” business with 
itself or borrow money from itself. Moreover, “if we 
take words in their plain popular meaning as they 
should be taken here” [United States r. Kirby Lumber 
Co., 284 U. S. 1], a “transaction” describes a single 
piece of business between two or more persons and 
can not fairly be expanded to embrace all the separate 
transactions included within the borrowing policy of a 
corporation over an extended period of years. Hence, 
when the Commissioner argues that the sum total of 
the taxpayer's financial program from 1921 to 1946 
constitutes but a single “transaction”, he is distorting 
that concept!to a point where it loses all practical and 
legal utility. (United States v. S. S. White Dental 
Manufacturing Company, 274 t T . S. 398, 401) 

The transaction by which the taxpayer borrowed 
$2,000,000 in exchange for its 7VI* 7< bonds was a piece 
of business between the taxpayer and various in-, 
vestors as the purchasers of such bonds. When the 
l l ///c bonds were redeemed at a premium for cash in 
1926 that loan definitely came to an end. There¬ 
upon, an entirely new loan transaction, different as 
we have seen in every material respect from the for¬ 
mer one, was entered into with a wholly different in¬ 
vestor, The California Power Corporation. 
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In a labored effort to consolidate these distinct and 
separate borrowings into a single transaction, the 
Commissioner urges (his brief, p. 6) that “What may 
be a closed transaction from the point of vijew of the 
original bondholder [the public] need not b(j> a closed 
transaction as to the issuing corporation [the tax¬ 
payer] ”. 

_ i 

The Commissioner wishes to draw the conclusion 
that whether the retirement of the l l r> c /c bonds in 1926 
was a closed transaction may be determined by look¬ 
ing solely to the taxpayer’s half of the 192} borrow¬ 
ing and ignoring the other equally important half of 
the transaction, i. e that of the investors who pur¬ 
chased the 7!4% bonds. i 

His conclusion is obviously unsound. Since, as 
we have seen, every loan transaction j has at 
least two parties, the lender and the borrower, the 
only way to determine whether the transact j on, on a 
given date, is closed, is to examine it from t}ie stand¬ 
point of both. It is impossible to open or to| “close” 
the transaction without the participation of bpth. This 
plain proposition suffices to dispose of the Commis¬ 
sioner’s one-sided view of the 1921 loan transaction. 

The two premises from which the Commissioner 
seeks to sustain his conclusion are equally unisound. 

First, he misstates the law when he argues 
(his brief, p. 6) that a corporation migh|: repur¬ 
chase its bonds at a discount, thereby subjecting it to 
tax liability, without affecting the tax liability of the 
bondholder whose bond is thus purchased. See United 
States v. Kirby Lumber Company, 284 U. S. lj and the 
discussion under Point IV of this brief. 

The Commissioner’s second premise is that the sale 
of a bond by a bondholder to another investor does not 
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affect the tax liability of the issuing corporation (his 
brief, p. 6). Of course, the reason is that the issuing 
corporation is not a party to such a transaction. The 
parties are the bondholder who sells and the investor 
who buvs the bond from him. The Commissioner's 
statement is perfectly correct but utterly immaterial. 

The Commissioner seeks further to support his po¬ 
sition by arguing that the taxpayer viewed the 1920 
retirement of the 7 3 /*>% bonds and issuance of the 5V>% 
bonds as “merelv a substitution of indebtedness”. 
This is not correct. Unquestionably, the old bonds 
were retired and the corporation became liable on the 
new bonds. The record, however, is replete with evi¬ 
dence (summarized in our statement of facts) show¬ 
ing that this \vas done pursuant to a well-defined plan 
to take care of corporate needs going far bevond the 
mere matter of replacing one bond issue by another. 
The 19*21 mortgage permitted only $10,000,000 of bonds 
to be outstanding thereunder. In 1925, the limit had 
practically been reached. Additional funds were 
needed, not only for construction anticipated during 
a period of five or ten years in the future, but also to 
reimburse the taxpayer's treasury for construction 
theretofore financed from current funds. The retire¬ 
ment of the ~ l /'i c /c bonds and the issuance of the 5*4% 
bonds in 1926 was but a step in a comprehensive and 
balanced program of financing worked out in that year 
to include both stocks and bonds. To sav that what was 
done in 1926 amounted to ‘Tnerelv a substitution of 
the indebtedness” is to ignore the necessity of pro¬ 
viding large amounts for future construction, which 
was obviously the controlling reason for what was 
done in 1926. 
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Another fallacy in the Commissioner’s argument 
(his brief, p. 7) will be found in his assertion that it 
would have been impracticable for the taxpayer to 
retire the old bonds in anv wav except by theiissuance 
of new bonds ‘ 4 since its surplus at the time! was but 
$542,527.88”. He fails to realize that there were sev¬ 
eral other means of obtaining the necessar^ funds. 
The taxpayer might have sold stock, commofi or pre¬ 
ferred, or it might have borrowed the money at the 
bank or on short-term obligations, had either of 
these courses appeared advisable. They didj not ap¬ 
pear advisable in view of the then existing conditions. 
“Surplus”, of course, has nothing whatever tfi do with 
the taxpayer’s financial ability to pay off tfie 7%% 
bonds. Indeed, apart from the financing ccJsts, the 
paying off of an indebtedness has no effect \|hatever 
on surplus. Nor is surplus a measure of thej amount 
of cash or other current assets available for fhe pay¬ 
ment of obligations. A company with a deficit may 
have sufficient cash to pay off its bonds and, for that 
matter, all its other obligations. The taxpayer’s cur¬ 
rent assets alone were $1,295,104.71 and its fixed as¬ 
sets exceeded $20,000,000. (R. 229) ! 

The Commissioner (his brief, p. 7) misinter- 
prets the Pig & Whistle Company case, 9 B. T.j A. 668. 
There the Board held that the unextinguished] cost of 
an old lease was part of the cost of a nelv lease 
on the same premises with the same landlord and 
should be prorated over the term of the new lefise. The 
parties to both transactions were the same. Tlfi* prem¬ 
ises were the same. The new lease amounted tio noth¬ 
ing more than an extension or modification of the old. 
The original lease transaction was not closed | but on 
the contrary was extended and continued. 
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Contrast the Pig d; Whistle case with Stern Broth¬ 
ers f 13 B. T. A. 1192. In the Stern Brothers case the 
taxpayer moved from the old premises to new premises. 
He made a new lease with a new landlord. The trans¬ 
action with the old landlord came to an end. The old 
premises were vacated. The taxpayer moved into the 
new premises under the new lease. The question was 
whether amounts still due under the old lease were 
part of the cost of the new lease. The Board held they 
were not, saying- (page 1195): 


“The substance of petitioner’s contention is 
that what was in fact a loss may be treated as an 
asset and exhausted over subsequent years be¬ 
cause it was good business judgment to make the 
change despite the loss. The advisability of taking 
the loss can not change the fact that it teas a loss , 
and that this loss teas sustained in the prior years. 
The action of the Commissioner is sustained.” 
[Italics ours] 


It will be observed that the Commissioner was urging 

in the Stern \ Brothers case the same argument which 

the taxpayer is urging in the present case. We think 

the Board correctlv sustained the Commissioner’s 

* 

former contention. 

The fallacy of attempting to apply the principle of 
the Pig & Whistle case to the facts now before the 
Court was also exposed in The East Ninth Euclid 
Company , 26 B. T. A. 32, where the Board said (p. 36): 

“However, the supplemental proof makes the 
situation entirely clear in some respects. The 
short-term bonds issued in 1919 were paid oil and 
retired in 1920. There was no exchange of bonds 
or substitution of the new issue for the old. The 
holders of the two sets of bonds were obviously not 
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the same persons. Of. Pig & Whistle Co., 9 B. T. 
A. 668. ” [Italics ours] 


The conclusion is inevitable, we think, that the 1921 

and 1926 borrowings were not one but two transactions. 

^ ! 

We are unable to understand the Commissioner’s 
reference, at the foot of page 8 of his brief,j to 4 ‘any 
political loss”. j 

We are also unable to understand the relevance of 
his citation (on page 9 of his brief) of New itork Life 
Insurance Com pang v. Edwards , 271 U. S. 1()9. That 
case established the well-known rule that one jwho pur¬ 
chases bonds at a premium may not take annujal deduc¬ 
tions thereafter, for aliquot portions of the premium 
paid, as losses under the Revenue Act of 19|13. The 
total amount paid for the bonds, including an|y premi¬ 
ums paid, represents the cost of the bonds to the inves¬ 
tor and is recoverable or deductible as a loss, as the 

j 7 

case may be, when the bonds are redeemed or sold. This 
familiar principle is wholly irrelevant to any of the is¬ 
sues in the present case. 


(b) The 1921 costs were not “incidental]’ to the 
1926 BONDS. 

i 

i 

This is the second branch of the Commissioner’s 
argument. It appears to be based mainly on! the Pig 
& Whistle case, the inapplicability of which whs shown 
under the preceding heading. See Stern Brothers, 13 
B. T. A. 1192; The East Ninth Euclid Company, 26 B. 
T. A. 32, 36. As all of the preceding argunient and 
cases cited have shown, the unabsorbed costS of the 
7%% bonds were “incidental” to those bond^, not to 
the 5%% bonds. j 


i 
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The Commissioner states (his brief, p. 9) that 4 ‘The 
cost of acquiring an asset cannot be regarded as deduc¬ 
tible as a loss or expense for the year in which it is 
incurred” [Italics ours], for which he cites Anahma 
Fealty Corporation v. Commissioner , 42 F. (2d) 128, 
130. The Commissioner’s argument begs the question. 
The very issue in this case, as the Commissioner states 
it, is whether the unabsorbed costs of the 7*/2% loan 
“were an integral part of the cost of the new issue”. 
(Appellant’s brief, p. 9) That issue can not be decided 
by reference to the familiar principle that the cost of 
an asset (disregarding, of course, depreciation, deple¬ 
tion, and similar charges) can not be charged off in the 
year the asset is purchased. That principle still leaves 
undecided the real question, i. e., what were the costs of 
the 5Vi>% bonds? 

Ill 

From every practical standpoint, the 1921 costs were 
not related in any way to the actual costs of the 
1926 borrowing. 

Further controlling reasons for deducting the 
unabsorbed costs of the 1921 loan in 1926 appear upon 
consideration of the situation from a purely practical 
standpoint. 

The actual costs of the borrowing in 1926 would 

be precisely the same if the 7 1 / 4% bonds had never 
been in existence. The 5%% bonds would have sold 
at exactly the same price and the net realization to the 
company would have been exactly the same. 

Consider another practical aspect of the problem. 
It happened that the 7 1 /1 > % bonds had been outstanding 
in 1926 for approximately five years. They were 
twenty-year bonds. But assume they had been out- 
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standing fifteen years. In such case the unatmortized 
financing costs by 1926 would be considerably lower 
than they actually were. The greater partj of such 
costs would already have been recovered bv! charges 
against income during the fifteen-year period before 
1926. On the Commissioner’s theory, one ils forced 
to sav that a vital factor entering into the de- 
termination of the actual cost of the 5 x /2% bbnds was 
the period of time the 7-l/2 c /c bonds had been outstand¬ 
ing prior to that date. Common sense suffice^ to show 
that the mere length of time the 7%% bonds were out¬ 
standing prior to 1926 is totally irrelevant toj a deter¬ 
mination of the actual costs of the new 5%% issue in 
that vear. i 

* m i 

The unabsorbed financing costs on the bonds 

in 1926 also depends on the original discount \tit which 
those bonds were sold. In fact, thev were sold in 1921 
at a discount of five points. But assume they had been 
sold in that year at a discount of fifteen points. In 
such case the unabsorbed costs in 1926 would [be much 
larger than they actually were. The Commissioner’s 
theory forces him to say that the amount of the dis¬ 
count on the 7-l/2 c /o bonds in 1921 is a factor in deter¬ 
mining the actual cost of the borrowing in 1926. The 
fact, of course, is that the amount of the discount on 
the 7V2% bonds is mainly the result of market condi¬ 
tions obtaining in 1921 and has nothing whatever to do 
with the actual cost of an entirely new loan made in 


Finally, the Commissioner’s theory forces! him, as 
we have seen, to sav that the actual costs of the 1926 

. i 

bonds depend on the use to which the proceeds! are put. 
If used to pay off a former issue, the cost ijs higher 
than if the proceeds are used for some other purpose. 








The foregoing mav be summarized bv saying 
tiiat the unrecovered financing costs on the 1921 
borrowing are wholly irrelevant to the actual cost of 
the 1926 borrowing because those unrecovered costs 
are the result of factors such as, First, the length of 
time the 7V>% bonds had been outstanding prior to 
1926; Second, the amount of the discount originally 
taken on the 7M>% bonds when tliev were sold five 
years previously; and, Third, the use to which the pro¬ 
ceeds of the new bonds have been put. But it is very 
plain that all of these factors are totally irrelevant to 
the actual cost of the new 5 1 /*>% loan in 1926. It neces¬ 
sarily follows that the resulting unamortized financing 
charges on the 7V L »% bonds are irrelevant to the actual 
cost of the new money in 1926. 

The Commissioner’s contention represents an at¬ 
tempt to make the low-money period bear the costs of 
the high-money period. 

A very serious practical result of the Commission¬ 
er's contention remains to be noted. If the unrecov¬ 


ered costs of each borrowing are to be amortized over 
the life x>f successive new issues which provide the re¬ 
tirement funds, a situation is soon reached where un¬ 
absorbed financing costs pile up into a wholly unman¬ 
ageable figure. The facts in the present case well illus¬ 
trate the possibilities. The 5%% bonds issued in 1926 
were retired at a premium in 1932 from the proceeds 
of an issue of 5VI*% debentures which were sold at a 
discount in that year to Standard Gas & Electric 
Company as an investment. (R. 20) If the principle 
contended for bv the Commissioner in this case is 


adopted, the unabsorbed financing costs as of June 1, 
1932, on the 7M»% bonds issued in 1921, the 5 1 />% 
bonds issued in 1926, and the 5M>% debentures issued 
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in 1932 will amount to no less than $56S,274i5S com¬ 
puted as follows (R. 20): ! 

Unabsorbed Financing Costs as of June 1,193£, on the 
Bonds indicated below, under Commissioner’s 
Theory. | 

First and Refunding Series A 

7M>s of 1941: | 

Original discount and expense.$ (jl,620.59 

Retirement premium and expense.... 11^9,477.08 
General and Refunding Series A 
5M>s of 1946: " j 

Original discount and expense. 161,371.48 

Retirement premium and expense. 120,000.00 

5 1 /1>% Debentures of 1942: j 

Original discount and expense. 95,805.43 


TOTAL.$568,274.58 


The adoption of the Commissioner’s theory would 
mean the appearance on the taxpayer’s balance sheet 
as of June 1, 1932, of a wholly fictitious asset—bin fact 
a liability—aggregating $568,274.58. An inqividual 
unfamiliar with balance sheets might be led to conclude 
that the taxpayer's assets and surplus were $568,274.58 
greater than its actual assets and actual surplujs. The 
continued application of the Commissioner’s \ theory 
over a period of years might eventually produce so 
large a figure of unabsorbed financing costs tjiat the 
amortization would wipe out taxable income eaph year 
thereafter. 

We shall not pause to investigate still another seri¬ 
ous practical objection, namely, the difficulty ip some 
cases of identifying the funds derived from the hew is¬ 
sue as being the same funds used to retire the old issue. 
Intermediate bank borrowings, commingling of funds, 
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and numerous other circumstances mav well occur 

m/ 

which would render identification all but impossible. 
The Commissioner’s theory leads directly into all of 
these additional difficulties. 

Still further practical objections to the Commis¬ 
sioner’s theory are stated by the Board of Tax Ap¬ 
peals in Great Western Power Corporation of Cali¬ 
fornia, 30 B. T. A. — (No. 76). 

Such are the results which the Commissioner’s 
theory invites. These practical consequences alone, we 
submit, completely invalidate the theory which pro¬ 
duces them. 


IV 

The taxpayer’s position has been sustained by the 
Supreme Court of the United States. 

In United States v. Kirby Lumber Company , 284 
U. S. 1, the Supreme Court laid down a principle which, 
we submit, is decisive of the present case. 

Bonds purchased or redeemed by the issuing corpo¬ 
ration before maturity are acquired either below or 
above or at the issuing price. Where the bonds are 
purchased or redeemed at the issuing price, there is 
no tax question involved and we may dismiss this sort 
of a situation. Let us examine these two other classes 
of cases. 

1. Purchases or redemptions below issuing price: 
A corporation issues a $1,000 bond for $900. Before 
the date of maturity, the bond is either redeemed un¬ 
der the deed of trust or it is purchased at $800. Clearly, 
the bondholder has suffered a loss of $100 in that year. 
Under United States v. Kirby Lumber Co., 284 U. S. 1, 
the corporation has made a taxable profit of $100. 
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2. Purchases or redemptions above issuing price: 
A corporation issues a $1,000 bond for $900.! Before 
the date of maturity, the bond is either redeemed under 
the deed of trust or it is purchased at $1,005. j Clearly, 
the corporation has suffered a loss of $105| in that 
year, and the bondholder has made a profit of j$105. 

Stated thus, the proposition is simple. One proposi¬ 
tion is the converse of the other. When the Corpora¬ 
tion makes a profit from the purchase or redemption, 
the bondholder likewise realizes his gain or loss. Con¬ 
versely, when the corporation incurs a loss from the 
purchase or redemption, the bondholder makes !a profit. 

The statement on page 6 of the Commissioners brief 
to the contrary is incorrect. It is a well-established 
principle of tax law that, aside from certain statutory 
exceptions which are immaterial to the present case, 
gain and loss are measured bv similar standards. As 

* i 

stated, each is simply the converse of the otliejr. 

Consider the second class of cases, i. e., retirements 
at a loss to the issuing corporation. When the Su¬ 
preme Court decided, as it did in the Kirby Lumber 
Company case, that the retirement by a corporation of 
its bonds at less than the issuing price results! in tax¬ 
able profit, the Court, we submit, established j a prin¬ 
ciple which necessarily includes retirements at more 
than the issuing price and, therefore, at a loss. That is 
our case. 

The Supreme Court has recently reiterated t^ie prin¬ 
ciple of the Kirby Lumber Company case in Havering 
v. American Chicle Company, 291 U. S. 426. T|ie prin¬ 
ciple was applied by the Circuit Court of Appeals for 
the First Circuit in Commissioner v. C oast wise, Trans- 
portation Corp. f (C. C. A. 1st) 62 F. (2d) 332,1s. c. 71 
F. (2d) 104, and by the Circuit Court of Appeals for 


i 

I 
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the Fourth Circuit in Commissioner v. Norfolk South¬ 
ern Railroad Company , 63 F. (2d) 304. The doctrine 
is now well established and furnishes authority of the 
highest order in support of the other decisions of the 
courts and of the Board of Tax Appeals heretofore 
cited which Sustain the deductions claimed by the tax¬ 
payer in the present case. 

The Kirby Lumber Company case suggests a ques¬ 
tion which we should like to put to the Commissioner: 
If the 7 l /' 2 c /c bonds had been retired in 1926 by the tax¬ 
payer at a large discount and, therefore, at a profit, the 
other circumstances in the case remaining the same, 
would the Commissioner take the position that such 
profit was not taxable, despite the Kirby Lumber Com¬ 
pany case, but was merely a reduction in the cost of the 
5 V'± r /t bonds, issued in 1926? (See Commissioner v . 
Coastwise Transportation Corp ., (C. C. A. 1st) 62 F. 
(2d) 332, s. c. 71 F. (2d) 104) 

V 

The taxpayer’s position is sustained by the regulations. 

Article 545 of Regulations 69 provides: 

“(3)(<7) If bonds are issued by a corporation 
at a discount, the net amount of such discount is 
deductible and should be prorated or amortized 
over the life of the bonds, {b) If thereafter 
the corporation purchases and retires any of 
such bonds at a price in excess of the issuing 
price plus any amount of discount already de¬ 
ducted. the excess of the purchase price over the 
issuing price plus any amount of discount al¬ 
ready deducted (or over the face value minus 
any amount of discount not yet deducted) is a 
deductible expense for the taxable year .” 
[Italics ours] 



I 

I 
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There are identical provisions in prior and subsequent 
regulations promulgated under the Revenue Acts of 
1916, 1917, 1918, 1921, 1924, 1928, and 1932. j (Reg. 33 
(Rev.), Art. 152; Reg. 45, Art. 544; Reg. 62,j Art 545; 
Reg. 65, Art. 545; Reg. 74, Art. 68; Reg. 77j Art. 68) 
While it is true that Article 545 does not, iin terms, 
provide for issuance expense and retirement! expense, 
these items, like discount and premium, are clearly 
part of the cost of capital, and the principle pf the de¬ 
cisions and of the regulations, which requires the re- 
coverv of discount bv amortization and charge-off in 
the year of retirement, clearly applies to expense. The 
Board and the courts have so held. 

! 

Chicago, Rod: Island d Pacific Raihuqij Co., 13 
B. T. A. 988, 1035, s. c. 47 F. (2d) 1990, cert, 
den. 284 U. S. 618; 

Love joy, 18 B. T. A. 1179; 

IT. P. Brown d Sons Lumber Co., 26 B. T. A. 
1192. 

See also: 

Spitzer, 23 B. T. A. 776; 

Gates, 26 B. T. A. 998; 

Pembroke, 23 B. T. A. 1176; j 

Great Western Power Corporation of Califor¬ 
nia, 30 B. T. A. — (No. 76); | 

Indiana Lamp Corporation, 28 B. T. A.j 49.1 (acq. 
XIII I. R. B. No. 6); 

The National Tile Company, 30 B. T. A. — 
(No. 8). I 

The uniform practice of the Bureau has beeh to make 
no distinction between discount and expense; ( Union 
Pacific R. R. Co. v. Commissioner, (C. C. A. 2nd) 69 F. 
(2d) 67, s. c. 69 F. (2d) 966) j 

The Commissioner suggests that the regulations do 
not apply where the funds to retire the old bonds 
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have been obtained directlv or indirectly, as in the 

I • * ' 

present case, from a new loan. He desires to read 
an exception Into the clear and definite language of 
the regulations. The answer is that Article 545 makes 
no such exception (see cases cited under Point I) and 
that there is no authority in law for creating one bv 
construction. 

Indeed, the Commissioner suggests that the regula¬ 
tion “upon its face could not have had within its pur¬ 
view the situation here being considered”. (Appel¬ 
lant’s brief, p. 11) We disagree. The question before 
this Court is not new. It is very old. Refunding bonds 

have been known and widely used for manv vears. 

* • • 


(See lecture delivered before the Association of the 
Bar of tiie Citv of Xew York in 1916 bv Francis Lvnde 

•r * • 

Stetson, published in Some Legal Phases of Corporate 
Financing , Reorganization and Regulation, pp. 18, 22, 
35-36, 64, Macmillan, 1917) In fact, throughout many 
of the larger industries, such as the railroads and the 
other public utilities where the requirements for bor¬ 
rowed capital are substantial, the retirement of some 
or all of a given bond issue from the proceeds of a 
new issue of refunding bonds is a usual procedure. 
The disposition of the unabsorbed financing costs of 
the retired issue is a matter necessarily involved in 


the tax returns of many corporations over a long 
period of years in the past. It is inevitable that the 
Treasury had the same issue as is involved in the pres¬ 
ent case before it ever since the earliest formal regu¬ 


lations (Reg. 33 (Rev.), Art. 152, under the 1917 Act) 
were prepared. Surely the Commissioner does not 
mean to say that the successive regulations were pre¬ 


pared simply to take care of the occasional case where 
bonds are retired from other funds and did not take 
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into account the long-established refunding methods 
of the railroads and other large corporate borrowers. 

e believe the regulations were prepared with full 
knowledge of all phases of the problem and jvere in¬ 
tended to mean just what they say, namely, [hat the 
unabsorbed financing costs on the retired boinds are 
to be deducted in the vear of retirement. 

Article 545 of Regulations 69 is of long standjing. On 
January 20, 1915, Treasury Decision 2137 (l|7 T. D. 
48) was promulgated under the Revenue Act of 1913. 
That decision was perhaps the earliest official pro¬ 
nouncement published on the subject of bond discount. 
It went no further, in terms, however, than to provide 
that the discount should be prorated over the} life of 

■ I 

the bonds. Regulations 33 (Revised), promulgated un¬ 
der the Revenue Acts of 1916 and 1917, covered jhe sub¬ 
ject more at length, expressly providing in Article 152, 
among other things, that where bonds were sold at a 
discount and the discount was prorated over the life 
of the bonds: 

“ Third. * * * the amount to be charged Off as a 
loss for the year in which the bonds are; repur¬ 
chased for retirement should be the difference be¬ 
tween the price at which the bonds were sold and 
the repurchase price minus an allowance for the 
sum that had been charged off annually j on ac¬ 
count of the prorated discount on such bopds.” 

i 

i 

The foregoing shows that the rule of Regulations 69, 
Article 545, invoked by the taxpayer in the present 
case, goes as far back as the regulations promulgated 
under the 1916 Act. j 

The rule of Article 545, therefore, is now mote than 
fifteen vears old. Until recently that rule was uniform- 
ly applied by the Commissioner to all bond cases within 

j 

I 

I 

i 

I 

I 
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the Bureau of Internal Revenue. Xo contrary rule 
lias been established bv Congress nor announced by 
the Board or anv of the courts. As the Commissioner 
agrees (his brief, p. 10), repeated legislative enact¬ 
ment of Revenue Acts since 1917, give to Article 545 
all the force and effect of law. 


The Commissioner makes a statement on page 11 of 
his brief which mav be misleading. lie savs, with ref- 
erence to the regulations, “But if ambiguous, the rule 
here contended for being the result of the interpreta¬ 
tion of the regulation by the authority which promul¬ 
gated it, such interpretation should have great weight 
with this Court, * * This statement is susceptible 
of being read as an assertion that the Commissioner’s 
long-established interpretation of the regulations has 
been in accordance with the interpretation which lie 
now urges in the present case. We are certain that the 
Commissioner does not intend to convey this impres¬ 
sion because the facts are to the contrary. The East 
Ninth Euclid Company case, '10 B. T. A. 32, shows that 
until verv recently, the Commissioner’s construction of 
his own regulations has'been in accordance with the 
contentions herein advanced by the taxpayer. In The 
East Ninth Euclid Com patty case, the Commissioner 
successfully argued for exactly the same principle the 
taxpayer contends for here. He apparently changed 
his position subsequent to the first decision in The East 


Ninth Euclid Company case, 26 B. T. A. 32. (See The 
East Ninth Euclid Company, 2< B. T. A. 1289) 

Thus, it is seen that the long-continued administra¬ 
tive construction of the regulations extending from 
before the War down to a very recent date has been in 
accordance with the taxpayer’s contentions in the pres¬ 
ent case. That is the reason, no doubt, why the ques- 
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lion in the present case did not reach the! Board 
or the courts ten or fifteen years ago. Wie think 
that the Commissioner’s recent change of position 
should be disregarded and that the regulations! should 
be interpreted in accordance with his long-established 
administrative construction. Thus interpreted, the 
regulations require the deduction of the una^sorbed 
costs of the 1921 loan in 1926. j 

Indeed, we are at a loss to explain why the Cjommls- 
sioner stands in apparent defiance of Article! 545 in 
this case. It is a wholesome and reasonable iregula- 
tion. It prescribes a sensible rule, obviously easier to 
administer, we think, than the rule for which the Com¬ 
missioner now contends. It does not purport jto deal 
with such serious and fundamental problems ajs what 
constitutes income or what items are proper j deduc¬ 
tions. It simply prescribes the proper years iii which 
to take admitted deductions. No one questions the 
proposition that financing costs, including discount, 
premium, and expense, are legitimate deductions in 
some taxable period or periods. The regulation goes 
no further than to place these deductions where they 
belong. The rule of Article 545 appeared first in Reg¬ 
ulations 33 (Revised) under the 1916 Act. Theiarticle 
is more than fifteen years old. It represents the prac¬ 
tice of the Bureau for almost fifteen consecutive!years. 
It was prepared by the Treasury with full knowledge 
that many bond issues are retired from the proceeds 
of new issues. It has Congressional approval, as isliown 
by the passage of seven comprehensive Revenue Acts 
since 1916 without any change or modification jin the 
rule. Under many decisions (and as the Commis¬ 
sioner admits) Article 545 has all the force and! effect 
of law. We respectfully submit that Article p45 is 
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valid, that the Commissioner is bound by its provi¬ 
sions, and that the regulation requires the deductions 
claimed herein by the taxpayer. 

CONCLUSION 

In conclusion, it is submitted that— 

(1) The Commissioner’s present position is directly 
contrary to! the Treasury Regulations, the long-con¬ 
tinued practice of the Bureau of Internal Revenue, 
sound accounting practice, and every pertinent deci¬ 
sion of the Board and of the Courts. 

(2) The decision of the Board of Tax Appeals, sus¬ 
taining the deduction claimed by the taxpayer, should 
be affirmed. 

Respectfully submitted, 
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